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PARTICIPATION IN ELECTIONS BY
SUBVERSIVES

1 INTRODUCTION

At the present trme, Califorma law prohibits from the ballot any
party which advoeates overthrow of the government by forece or vie-
lence An attempt was made at the 1961 session of Legislature to amend
this law to specifically name the Communist Party within the statute
This attempt, as embodied 11 AB 1263, failed and the subjeet matter
was referred to this eommitiee for mterim study

Two ane-day hearings were held on this subject, both 1 Los Angeles,
on September 1, 1561, and October 6, 1361 Proponents and opponents
of the measure were afforded ample time to present documentation as to
the desirability of purswing such a cvurse

Before discussing any topic related to commumsm m this day and
age, it is cnstomary to state uneguivoeally an nndywg opposition to
commumsm and all forms of totalitariamism In this connection, we
wish te go on revord 1n opposition to all forms of totahtariamsm—{Erom
the left and from the right—be 1t communmsi, fascrsm or John Birch-
ism We pledge our “‘lives, fortune and saered honor’’ to defend de-
moeracy and freedom from the threat of totalitarian and imperialistic
communistn or any other axin whirh threatens onr way of life,

Suhsequent to the commitiee’s hearimgs, this subject was meluded in
an omunthus mrtiative measure relating to subversive activaties which
qualified for the 1962 ballot as Proposition 24, and which was defeated
by the voters of Califormia on November §

Il. PRESENT LAW RELATING TO THE PARTICIPATION BY PARTIES
IN CALIFORNIA ELECTIONS

Two provisions of the Elections Code relatimg to the qualifications
of a party to partieipate in the primaries are worthy of note m eon-
sidering the need for legislation sueh as A B 1263

Section 6430 Immits the number of gqualified parties to those which

meet eertain minimum requirements as to either registration or previous
vote

Sec (430 Qualfied parties A party 15 qualified to participate
in any promary election

(a) If at the last preceding gubernatorial election there was
polled for any one of 1ts eandidates who was the candidate of that
party only for any office voted on throughout the State, at least
2 percent of the entire vote of the State, or

(h) If at the last preceding pubernatorial election there was
polled for any one of its candidates who, upon the date of that
election, as shown by the affidavits of registration of voters wm the
county of his residence, was affiliated with that party and was

(7}



8 ARSEMBLY INTERIM COMMITTEE

the jomt candidate of that party and any other party for any
office voted on throughout the State, at least 6 per cent of the
entire vote of the State; or

(¢) If on or before the 135th day before any prumary election,
it appears to the Secretary of State, as a result of examining and
totaling the statement of voters and their politieal affikations
transmitted to lum by the county elerks, that voters equal 1 num-
ber to at least 1 percent of the entire vote of the State at the last
preceding gubernatorial election have declared thewr wmtenfion to
affiliate with that party; or

{dY If on or before the 135th day before any primary election,
there 15 filed with the Seeretary of State a petition wsigned by
voters, equal 1n number to at least 10 percent of the entire vote
of the State at the last preceding gubernatomal election, declaring
that they represent a praposed party, the name of which shall be
stated 1 the petition, whieh proposed party those voters desire to
have participate in that primary election This pefition shall be
cireulated, signad, vemfied and the signatures of the voters on 1t
shall be certified to and fransmitted to the Secretary of State by
the county clerks substantially as provided for mitiative petitions
Each page of the petition shall bear a caption 1n 18-pomt blackface
type. which caption shall be the name of the proposed party fol-
lowed hw the words ““Pelitinn to partieipate Iin the prugary elec-
tion 7 No voters or orgauization of volters shall assume a party
name or designation which 15 so similar to the name of an existing
party as to miglead voters,

Whenever the registration of any parly which qualified in the
previous direct primary clection falls below one-fifteenth of 1 per-
cent of the total state registration, that party shall not be quahfled
to partierpate in the primary election but shall be deemed to have
been abandeoned by the voters, since the expense of priniimg ballots
and holdmg a primary election would be an unjustifiable expense
and burden to the State for so small a group The Recretary of
State shall mmumediately reniove the name of the party from any
List, notice, bailot, or other publication contamning the names of
the parties qualified to parficipate in the primary election

This statute alone effertively restriets the Communist Party from
partieipation 1n California elections In order to qualify, 54,000 Cal-
fornians would have to register as commumsts or 540,000 Californians
would have to sign a petition fo have the party placed on the ballot
Asg it would take over five times the number of communists that exist
in the whole country to qualify the party in California by registration,
Section 6130 stands as a virtuaily insurmountable barrier to Communist
Party participation 1n California elections

A second hurdle to Commumist Party participation in California
elections, mm the unlikely cvent the parly can get 54,000 people to
register as communists, 15 Section 6131 of the Klections Code This
statute, which prohibits parties advocatmg overthrow of the govern-
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ment by force and violence from partwcipating 1n primary elections,
reads as follows

See 6431 Parvtwes disqualified No party shall be recogruzed or
qualified to partieipate m anv primary election which either di-
rectly or indirectly carries on, adyocates, teaches, justifies, aids,
or abets the overthrow by any unlawful means of, or which di-
reetly or mdirectly carries on, advoeates, teaches, justifies, aids, or
abets a program of abotage, foree and violenee, sedition or treason
agamst, the government of the Unred States or of this State

A B 1268 would have amended Section 6431 by inserting after ‘“no
party'’ m the first line ©* ., meluding but not limited to the Com-
munist Party, T

In addation, the personal declaration of eandidaey that all prospee-
tive officeholders are required to file (Ser 6491) includes the following
statement

“T solemnly swear (or affirm} that T am not engaged in oue way
or another in any atiempt to overthrow the government by force
or violence, and that I am not knowimgly a member of any organi-
zation engaged m such an attempt.”’

lll. ARGUMENTS FOR A.B. 1263

A. The Communist Menace

All of the proponents of AB 12063 appearing before the committee
devoted mueh of their testimony to the nature of the dangers of the
communist conspiracy For example, W P Strube, Jr, Viee President
of the Mid-Ameriean Lafe Insurance Company of Houston, Texas, char-
acterized communism as a ‘‘disease, & eriminal conspiracy, a monopoly
and a religion ’’ Ex-communist Tarl Prussion told the committee he
¢ personally experienced and witnessed, or partieipated mm such
things a5 forced confessions, the activities of the secret police of the
Communi<t Party. provocation and promotion of suicides of commu-
mists who have deviated "

John Lechuer of the Americamsm Edurational League observed that

under eommunism all indrvidual vights are abohished, all mghts
of free speech, free assembly, and free pre<s ave obliterated with the
threat of hquwidation or bamshment to a <Jave labor vamp 1 Siheria

V¥ Retired Navy Captayn E Richard Barmnes of San Diego told of
his experiences with communnist refugees fleeing from this Red
terror who had looked mto the face of Hell atself ” Retired Navy
Commander Paul Terry, now working as Edueation Director of the
Copley Newspapers, said that ¢ the Commmunist Party of the
Tnited States 15 organized for one purpose and one purpose onlv—and
that 1s the overthrow of the government ”’

Whale some of the waterial presenfed to the comnuttee was not doeu-
mented, m summing np the many pages of testimony on this general
pomnt, the tenor of the argument 19 that communism is a monsirons
conspiracy Jdedicated to the overthrow of {he govermmnent of the Umited
States by force and viclence As sueh, the party should not bhe given
any of the privileges and rights given other eitizens and orgamzations

(21
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in thms country Whether or net eommunism 18 a menace is not the
isgue; we are all united m our opposition to communism

The committee 15 consideriny whether amending Section 6431 of the
Elections Code as suggested 13 the best way to combat this menace
consistent with the preservation of the traditional American concepts
of freedom and Justice

One of the problems in diseussing the “‘communist menace’’ is a
semantic one What 1s the ““ecommmunist menace’’? Who are commuinsts
or communist agents? A<k a dozen people and youn probably will get
as many varied answers

In the opinion of this comnuttee, the *‘communist menace’’ mvolves
those wishing to establish an absolute dictatorship in the Umted States,
eurtail free speech and press, and establish a society similar to the one
existury i the USSR ab the present In the opinion of Robhert Weleh,
founder of the John Birch Soclety, the ‘‘communist menace’” inclndes
former President Dwight D Eisenhower, and others

If we are to devise some procedure to keep all those suspected to be
a part of the “‘cominunist menace’’ off the ballot. we run the risk to
keeping a good many loyal patriotic Americans, includmg Dwight
Eisenhower, off the ballot Depending on whose defimtion of the com-
munist menace 15 wsed, this would ultimately result 1n o dictatorship
and ““police state’’ of some zort The Following eachanges at the com-
mittee’s September 1, 1961, hearing between advocates of A B 1263 and
members of the committee llustrate this point

Mr. Norman Moore, Vice President of the National Council of
Police Assoetations You will note that recently when known com-
munists have run for publie office thev do not run as Communist
Party members For this reason I feel Assembly Bill 1263 should
be amended so that communists would be prevented from ronming
for public office under any eonditions Anv legislation dawigned to
legally and effectively eurb eommunist infiltration is m Time with
the poliev of the National Conference of Police Assomations; for
sinee the meeption of the Commumist Party, US A, m 1919, the
commulsts have waged war on our soclety in 1ts first line of 1n-
ternal defen~e—law enforcement Official instruetions were sent out
by the Communist Tnternational m Mosecow 1n 1921 on how 1o or-
manize work aganst the police, and they have not ceased since.
Thank you, gentlemen

Chairman Robert Crown: Thank you very much, sir DBr
Uuruh?

Assemblyman Unruh: Tell me how this Wil or the Will as
amended as you have suggested would protect us from a communist
running 1f that communist were not a self-admitted communist and
ran as a memher of some other party Let's assume he ran as a Re-
publican

Mr. Norman Moore: Well, that’s a recommendation You see
undoubtedly we re gomg {0 have people workmg nnderground that
are not 1dentified Commumist Party members, bat what 1f we had
a man that did as you suggest and rau for political office and then
1t would be determined by adequate mvestigation that—
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Assemblyman Unruh: Now, who would do this investigation?

Mr. Norman Moore: Well, I would assume you would have this
done on the federal level 1f 1t eame about as a result of the

Aggsemblyman Unruh: Not if it's a state law
Mr. Norman Moore: I beg your pardon.

Assemblyman Unruh: Not if 1t is a state law That’s all we're
talking about

Mz, Norman Moore: You asked how we would find out, T would
say that in all probabihty your federal govermment investigating
agences, if they were to turn up information that a candidate or
an office holder were a member of the Communist Party and this
information were made available to the authorities in California,
that appropriate action could he taken.

Assemblyman Unruh: Are you suggesting one further step in
this b1, that the candidate be subjected to an investigation by
let’s say the Federal Burean of Tnvestiration® On what kind of a
mechaniem would you preeipitate such an mvestigation? Let’s say
Mr Lanterman here were running on a ticket or Mr Elliott down
the other end, who happsns to be a Democrat, who would preeipi-
tate sneh an mmvestigation Suppose I felf that either of them might
be a ecmmuntst, where would I go to start such an 1nvestigation
in motion ¢

Mr. Norman Moore: Well, I'm not suggesting that this mvesti-
gation or that this be a part of mv presentation and I'm not sug-
gesting that this investigation be done . . .

Asgemblyman Unruh: Well, I want to know how you think the
hll protects s m those sitnations

Mr. Norman Moore: If it would be necessary—if this law were
enacted with the amendments that I suggest, vou might place this
responsihility 1 the hands of the Attorney General of the State of
Californza A further amendment when you analyze this may be
necessary 1'm not advocating this additional step though.

Asgsemblyman Unruh: Oh, you're not

Mr. Norman Moore: No, sir.

Assemblyman Unruh: Without that additional step. how would
the il protect us against your fears?

Mr, Norman Moore: I'm not sure that I follow you, Assembly-
man

Asgemblyman Unruli: Well, how would you prevent this hypo-
thetical situation I'm sure that you’re conversant enough with the
Communist Party to know that thev're not foolish encugh to thinlk
thev can wm an election when they are branded as the Commumst
Party Their hest hope of winning something 15 under some subter-
fuge—under some front operation runnmg a~ & member of another
party And quite ohvicusly the easiest way to elect & communist
would be fo run ham as one of the major party members Now if
that 15 sumewhat true—if 1t isn’t please tell me—hut 1f that is true
then how wonld this il even with your suggested amendment
protect ns from that eventuality ?
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Mr. Norman Moore: Well, T would assume, sir, that with the
amendment that I'm suggesting here that you could then utilize
mformation that’s available not only through our State, but
through our federal government.

Assemblyman Unruh: What information is available? I don’t
bhave the F.B L files, do you have them ¢

Mr. Norman Moore: No, sir, I don’t -

Agsemblyman Unruh: Do you have access to them? Who has
access to the B files? Somewhere you've got to go one step
further in this and make the further suggestion that somebody
give clearance to this candidate, and if yon make that suggestion
then you have to go the step further and say that every candidate
would have to have clearance from whatever ageney you set up,
don’t you? In other words, what you would do would be to set
up the Attorney General if yon sent the cases as far as you sug-
gested, as a sort of supreme ‘‘gaulerter’ to handle this or what-
ever other agency you suggested

John Lechner: Our State is the center of the entertainment in-
dustry, motion pietures, television and radio through which the
commuist are trying desperately to disseminate their propaganda.
I have been in meetings many times condueted by front organiza-
tions—one all-day session last year at the Umiversity of Los An-
geles, U C L A —where a powerful front orgamzation sought ways
and means and support among those engaged in programming in
television, radio and motion pietures to break down the resistance
of the F C C. for the dissemination of their particular propaganda,
With that in view, I would hke to make the few remarks I have
to make.

Chairman Crown: Mr, Unruh.

Assemblyman Unruh: Could he identify the name of this meet-
ing and the exact date and the presiding officer?

John Lechner: If you would hke 15, Mr. Unrul, T'd be glad to
give 1t to you It was an all-day session conducted at U.CL A. by
the American Civil Laberties Umoen with men like Robert Kenney
and about 10 other attorneys from the Civil Laberties Union con-
ducting an all-day session all morbing, at noon, and during the
afferngon It was an amazimg revelation to me, the attempt there
to break through

Clara MeDonald, Legislative Representative of the United Patriotie
People of the U 8 A, Ine, testified, in part, as follows

Clara McBonald: Ladies and gentlemen of the committee, 1t’s
a great privilege to appear before you on so mmportant an issme.
The most important issue m the State of California Briefly, T am
appearing here to show how the infiltration of commurmsm and
the fellow travelers has mfluenced our legislation in the city,
county, state and nation I'm going to just briefly outline a few of
them by name the urban renewal which takes cur homes from us
Just as Russia did . . ."7
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So that there 15 absolutely no misunderstanding, we must siate
that the American Civil Laberties Union is not a communist front
by any streteh of the imagmation, but rather an organization eom-
posed of fine, patriotic Americans dedicated to the full support of
our Constitution and the freedoms guaranteed therein, Tt has never
been fouud to be a communist front by any governmental agency
or the U3 House of Representatives House Un-American Aectiv-
ities Comnutiee, accordmmg to HU A C., Staff Director Rachard
Arens The Califormia Senate Factfinding Committee on Un-Amer-
wan Activities reached the same conelusion n its 1961 report,

Ags for urban renewal being part of the communist menace, 1t
15 interesting to note that the strongest supporters of nrban re-
newal are nsually the downiown business and finaneial interests

B. The Commumnisi Party as a Poliical Party

In passage of the Communist Control Aet of 1954, the Congress of
the United States, 1n Section 2, made the following findmgs relating to
the Communist Party

Bee 2 Communist Control Act of 1994, The Congress hereby
finds and declares that the Communist Party of the U8, alihongh
purportedly a political party, is in fact an instrumentality of a
eonspiracy to overthrow the government of the Umited States,

Tt constitutes an authoritarian dietatorship within @ Repubhe, de-
manding for itself the rmights and privileges accorded to political
parties, but denymy to all others the liberties guaranteed by the
Constitution

Tnlike palitical parties, which evolve their policies and progrars
through pubhec means, by the reconciliation of a wide varisty of
mdividual views, and submit those pohwmes and programs to the
electorate at large for approval, the polwies and programs of the
Communist Party are secretly prescribed for it by the foreign
leaders of the world commumst movement.

Its members have ne part in determinmmg its goals, and are not
permittad to voice dissent to parly objectives Unlike members of
political parties, members of the Commumst Party are recrurted
for wndoetrimation with respect to its objectives and methods, and
are orgamized, 1nstructed, and diseiplined to carry mto action slav-
1shly the assignments given them hy their hierarchal chieftains

Unlike political parties, the Communist Party acknowledges no
constitutional or statutory limrlations upen its eenduct or that of
1its members

The Communist Party 18 small numerieally, and gives scant
indication of ecapacity even to aftain 1ts ends by lawful political
means.

The peril mherent in its vperation arises not from its members,
but from its failure to acknowledge any limitations as to the nature
of 1ty aectrvities, and 1ts dedrcation to the proposition that the
present constitutional Government of the United States ultmately
must be brought to ruin by any available means, mclnding resort
to force and violence

3—L.-1431
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Holding that doetrie, 1ts role as the agency of a hostile foreign
puwer reduces ifs existence to a clear and present danger to the
security of the United States It 1s the means whereby individuals
are seduced info the service of the world Communist movement,
trained to do 1ts hulding and directed and eonirolled in the eon-
spiratorial performance of their revolntionary services Therefore,
the Communist Party should be outlawed

The Cahforma Supreme Court, by a 4-3 decivion 1n the case of Blach
v Cutter Laboratories (1950) 43 Cal 24 758, reversed a lower court
Judgment and found that the Cutter Laboratories could discharge Mrs.
Dorms Walker for her commuinst activity  Justice Sehauer, in writing
the majority opmion, observed ¢ It 13 to be noted that the old
hoax that the Communist Party 1s but a politieal party has been effec-
tively exposed and ‘' the ttue mnplications of kuowing mem-
bership and suppoit of the Communist Party are no louger open to
doubt, and the long overworked party hine theme that communism
18 but a politieal activity has been exposed as a false and fraudulent
strategem designed particularly as a deviee for securing, in the free
nations having government by law, legal support for the ‘party’ in
carrying on to the end of its illegal objectives '

In discussmg this point, Dr Arno Van Alstyne, professor of law
at UCL A, exchanged the following comments with Assemblyman
Francis

Assemblyman Francis: Well, then vou dsagree with the recent
conrt decistoms which have held that it's not a politieal party?

Dr. Van Alstyne: Mr Francls, this question, I believe, is one
which has heen diseussed frequently this mornimng, and I would
Inke to comment a Irittle bit morve fully about 1t 1f T may It is true,
there are a number of decisions 1n which the courts have t{aken
judieal notice that the Communuist Party 1s, at least for some pur-
poses, a erimmal conspiracy Now I would hke to call the attention
of the committee to the faet that the concept of judicial notice is
nsed by the courts for two entirely ditferent purposes And I thmk
1t 18 highly important for the purpose of understanding this legis-
lation to make this distimction becguse L belwve 1t 1s fundamental
aud bas not yet been observed this mormng in the discussion of
this matter

F1rst, there 15 a basie difference in the legal concept of legislative
facrts as compared with the legal concept of adjudicative facts
Lewislative facts normally are deemed in constitutional law as
bemng the factual bawis upun which the Legislature determined that
there was a need to pass legislation The adjudicated faets are nor-
mally deemed m eonstrtutimal law 1o vefer to those facts which
must be proved and established by orderly procedures before a par-
tienlar statnte may be applied to a partienlar mdividual.,

Now 1m talkiing judicial notice of the nature of the communist
conspiraey, all of the deeisions that T have seen in whiech the courts
have taken such notice, without a single exception, have heen cases
where they were dealing with the legislative facts The reason why
the Supreme Court of California 1 the Peel case said we could not
take judicial notice mm that ca~e was that to take judicial notrce 1n
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that ease would have heen judicial notiee of the adndreative faets,
namely, that the Communist Party as an mdividual party at any
particular moment of fime was engaging m 1llegal advocacy of the
wse of force and violence and itlegal means to overthrow the gov.
ermment That was the kind of judieial notice the court refused
to take

In the Stetnsmetz case, on the other hand. the court was taking
notice of the leginlatrve facts In the Umiled States Supreme Court
decisions dealing with the enforeeabiity and the constitnilonality
of the Smith Aet which were deeided {has last spring, the Supreme
Court of the TTnited States elearly made this distinetion They had
one case of Scalfes v The United States m which they affirmed the
contvietion of a man named Scales who was a dedweated, active,
conspiratorial member of the Communist Party, and there 15 ample
evidence to show that the Commumst Party was an illegal con-
spiracy In the eompamon case of Nofe v The United States, the
court found there was no snch evidence that the Communist Party
was a criminal conspiracy. and the court, through Mr Justwe
Harlan ore of 1ts most condervative memhbers, said  ““Tt 15 absoe-
Jutely fundamental that we cannol possibly take judicial notiee
of evidence of this sort This 1v the sort of thing that mnst he
proven m every mdividual ease I think thir distinetion 18 funda-
mental ’’

As a result I do not disagree with the courts who have said that
the Communmist Party 15 a «rimanal eonsparaey T share that belief,
a« I thmk my statement sawd, but T think for the purpose of legis-
lative facts, yudicial notice ¢an be {aken of this For the purpose
of applymg a partienlar statute to 1mpose legal sanetions or dis-
abiltties on any mdividual or individual party, what this bil
purports to do, 18 a guestion of adjudicative faets and T think
would be a hill of attainder for the Legislature to attempt to do it

C. Elminates Need for Proof

Chairman Crown: how does this (A DB 1263) differ from
the existing slatus of the law where 1f the Commwmust Party chose
tu appear on the ballot they would he challenged and the subjeet
would be adjudicated m the couris?

Assemblyman Francis: The big difference would be this, it
waould be one of a matter of proof I would like to quote from a
Legislative Counsel's opiion, “In the event that such a bill were
consiitntionally upheld, however, 1t would be much more effectrve
than the present law in the sense that it wonld allevate the neves-
sity of determimung by wdependent proof that the Communmst
Party did engage 1 the subyersive acts histed in the section 7> T am
sute that ithe members of the committee who are attormeys know
how wunportant this 15, from the standpomt of proof and partien-
larly to expedite the matter If 1t 3~ barred specifieally Ly name,
then 1t 15 a simple matter to prove that this party 15 not a politi-
cal party and cousequently prohinted from particrpating m our
direct primary election The same thing 19 true with dividuals
We have a number of wdividuals, who have been 1dentified or have
even admitted that they are communists Bui on the other hand,
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v 1f vou bhave to prove they have commitied eeriam overt acts in
advoeatimg the overthrow of the government by force. violence,
or other nnlawful means, this could be extremely duficult 1f not
1mposgible

D. Psychological Effect

Many of the proponents of A B 1263 cited the fact that they felt such
action would have a great psychological effect 1n the fight against com-
munism W Cleon Skousen, ex-FBI man and ex-8alt Lake City police
chief, stated.

“ I feel that the proseribing of the Communist Party mn
Califormma would have an electmfymg psyehologieal mmpact on
the entire nation We have gone far past the tzme when eommunism
15 an unknown quantity or myslery It needs to be openly and
clearly identified as the aggressive, predatory, subversive enemy
of American freedom which 1t 15 Since Califorma 15 one of the
two top commumst targets m the Umited States, it would un-
doubtedly be a foundation shakmg shock to the whole communist
apparatus 1f the Commumst Party were outlawed specifically from
political activities 1n 1ts second largest stronghold i

E. Achivihes in QOther States

A number of other states have enacted statutes whach are dewigned
to “‘outlaw communism >’ The State of Texas 1n 1954 enacted a statute
declaring the 1llegality of the Communist Party and Comtunist Party
membership Article 6889-3A, Section 2 provides

““The Communist Party of the United Statey, together with its
component or related parts and organizations, no matter under
what name known, . are hereby declared 1llegal and not entitled
to any rghts, privileges, or inmumties attendant upon bodies un-
der the jurisdiction of the State of Texas or any polttical subdrvi-
sion thereof It shall be unlawful for sueh party or any of its
component or related parts or organizations, to exiet, functhion,
or operate in the State of Texas . "’

Section & (4} of that same article proseribes membership 1z the
Communist Party In addition, members of the Communist Party are
prohabited from taking part in certain activities, such as elections, state
employment and the profession of pharmacy.

In Arizona, the Commumst Control Aet of 1961 bars the Communist
Party from the status of a political party under Arizona law (Secs
16-205, 16-206, Ariz Rev. Stats)

Massachusetts laws define the Communist Party as a subversive organ-
ization, makes all subversive organzations 1llegal and makes member-
ship m a subversive organization illegal. (Ch. 264, Sec 16A, 17 and 19)

Membership m the Communst Party 15 1llezal m Indiana under the
provisions of Title 10-5201

Tennsylvania has enacted statutes sumilar to those adopted in Texas

Researeh by the Legislative Counsel has turned up no mstances, where
any of the above state statutes have been tested 1n the appellate courts
as tu thelr constitutionality.
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This listing 18 not mtended to be encyclopedie, but rather ilinstrative
m nature All the states having laws of this nature are not included.
By the same token, opponents of A B 1263 can point out states where
no laws sinular to A B 1263 exust

F. Self-preservation

A basie premise or contention of many of the proponents is that the
communist movement seeks to destroy our system of government and
society through violense and therefore must be openly combatted for
self-pregervation by proseribimg the party from the ballot Accordmng
to Colonel ¢ L Bartlett, representing the Mihitary Order of World
Wars, commumsts “‘should be treated just Iike any other criminals ™

IV. ARGUMENTS AGAINST A.B. 1263

A. Presenf Law Adequute

Opponents of AB 1263 cite that, under eurrent California law, the
Communist Party 15 not now a legally qualified party and never will be
1t 15 virtually imposaible to get enough people to register as commumsts
or sien a petition to get the party on the ballot In the extremely
improbable chance that this did oceur, Section 6431 of the Elections
Code, as presently written, could be invoked to preclude the party from
partieipation m the primaries Further, all candidates must take a
loyalty oath before they can be certified for the ballot

B. Unconstitutionalily of AB. 1263

Many sources pomnt to the faet that AB 1263 15 unconstitutional
A previous Califorma statute eontaimung sunilar language was declaved
nneonstitutional by the California Supreme Court {Communisi Party
v Peek, 20 Cal 2d 536). In a unanimous decision, the court stated:

“Elections ('ode Section 2540 3, prohibiting the recogmition of
any party nsing the word ‘‘eommunist’ in its designation, is un-
constitutional as eaceeding the limited power conferred by Consti-
tution Article I, Section 23} The legislation cannot be sustamed
upon the theory that it eontams an wmplied legislative finding that
such party advocates a forceful overthrow of the government, sinee
a statute determinimg that a particular person or group bas violated
the general law 1s special 1n nature, and therefore violates Consti-
tution Artiele IV, Section 25, subdivision 11 *°

In an opmion (No 500) dated August 30, 1961, the Legislative
Counsel of the State of Califerma concluded that A B 1263 would be
held unconstitutional The counsel said

“If AB 1263 15 construed as miending to make a change m the
law, that 1%, to bar the Communist Party by name only from par-
ticipation mn primary eleections, i our opimion 1t would be held
unconstitutional by the courts.

As indieated, 1t will be presumed m the absence of legislative
mtent to the contrary that the Legislature in making a substantial
change 1n the language of a code section intended to make a change
m the law Such a eonstruection of AB 1263 requires that the bill
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be considered as barring the Communist Party, name only, from
participation i primary elections Such a construction also makes
AB 1263 sumlar in eftect to the lepislation declared unconstitn-
tional by the Supreme Court of this State o Commiitnist Party v
Peck, 20 Cal 2d 536 That case mvolved the valility of a statute
which 1 part declared the Communist Party melimible to partie-
pate 1n primary elections The vourt held the provision to be mvalid
on the ground that it constituted special legislation m violation
of Artiele TV, Seetion 23, Subdivision 11 of the State Constrtution
The court pomted out that while the Legislature could har sub-
versive organizations as a class From participation at the primarv,
it cvuld not single ot a smgle organization, by name, for that
purpose To do so, constitutes sperial legislation

The eourt based its decision 1n the Peek case, to a large extent,
on the fact that, m the absence of evulence, it would he reqmired
to take judicial notice of the subversive character of the Communist
Party m order to uphold the statnte as reasonable, and that judieial
notice to that effect vould not he taken under the condrtions then
existing

Sinee the decision in the Peek case, 1t has been established by
legislative findings and judieal decisions that the Communist Party
Is a contimmung consprrac v agamst the Government (sce Boord of
Educatwon of San Francisen Uwfied School Dwstriet v Mass, 17
Cal 2d 494, 498, Blach v Cwiter Laboratorees, 4% Cal 24 738, B00-
808, Bd e See 12851, Gov € Mee 10275, Internal Seenrity Act
of 1150, 50 USCA 781, Commumst Control Aet of 1034, 50
USCA 841) Whether or not these findings and cdecisions would
cause the Supreme Court to reach a different conelusien than that
arrived at by 1t 1n the Peck case, shonld the matter ever come he-
fore 1t again, 15 a matter of conjecture Inasmuch as the Peel case
has not been overruled, however, 1t must still be regarded as the
law of this State

Finally 1t should be noted that the construct:on placed upon
APB 1263 1n the event it were enacted Into law would mmtially be
up to the Becretary of State and the Attorney General who, ninder
Sectiom 6432 of the Elections C'ode, are given the responsibility for
enforemg the proviswons of Section 6431

Professor VanAlstyne ol the UCLA Law School also agreed that the
proposed legislation 15 uneonstitutional and raised the following ponts-

In Communst Party v Peek, the Supreme Court considered
the validity of a predecessor of the present <ection of the Fileetions
Code, Seetion 6431 The Supreme Court there declared this prede-
cessor’s section nunconstitutional dealing with a closely sinlar pro-
vision which purported to ban from the primary any party which
had the word ‘‘commnnist™ 1n 1ts name or was affiliated with the
Communist Party of the United States The reasonmyg of this
unammous decision, written by Chief Justice Gibsun, appears to
be directly applicable to Assembly Bill 1263 The power of the
Legiclature to regulate direct primary elections 15 not without
Innits, hut extends only to reasonable regulatious and conditions
which will assist 1n preserving the integrity of political parties
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and malong primaries an effective device for selectmg candidates
for office The Legislature may not, therelore, restriet the citizen’s
constitutional mght of sutfrage by unreasonably excluding from
the primary a polilieal pavty whose participation therem 1s es-
sential to make that right of suffrage effective

It might be argued, 1 response to these prinerples of constitu-
tional law, that, ‘*The Commuust Pariy 1» not an ordinary po-
Litical party, but an mternational eriminal vonspiracy seeking to
subvert the constitution, and thus it 15 not unreasonable to bar 1t
From the primary ” A similar argument, I might suggest, was
made 1 the Communisi Party v Prek case It was rejected for
reasons which seem equally applicable to the present proposal

First, Chief Justice Gibson pomted out that 1t was neither rea-
gonable nor realistic to attempt to bar dangerous and subversive
organizations from pohibical activity by merely proseribing them
by name. ‘“The name adopted by a political party,”” he said, and
I'm quoting from his words, ‘15 frequently without any value 1n
ascertaining the political behets of ats adherents, and 1f the beliefs
were pernicious, they would remam so despite a change in the
party’s name.”’ The same objection clearly applies to the present
proposal i my opinion,

Sevondly, the court m the Peck case concluded that the Com-
mumst Party vr any party affiliated wath 1t could not be justifiably
sxeluded from partiapation in primary elections solely on the
basis of a legwlative determination that 1t was a sabversive erimi-
nal conspiracy To so hold, <aid the evurt, wonld 1n effect be to
brand every member of the Commuumist Party as potentially guilty
of ermminal syndwalism under Califorma law, (and, we might add
today, of also hemg gmlty of ~v10lation of the Federal Snath Act)
without the mnecessity of addnemg evulence and followmg the
orderly procedures known as ‘*due process of law '

Moreover, tn permmit a lesiclative determmation that the policy
of the law had been violated 1n a particular case to be binding on
the courts would wviolate the constitutional concept of separation
of powers, for the making of such determnations 1s a judieial
and a legislative function Finally, to bar a party name was held
to he invalid as special legslation m view of the prohibition m the
Cabformia Constrtution, Article [V, Section 25, agamst speeial
laws for econducting elections Each of these three grounds of de-
clsion appears to be egnally applicable to Assembly DBill 1263

““T have obcerved nothing m the development of Constitutional
Law i Californig sinee the date of the Prel case which suggests
that that decision would not be followed today Three of the Jus-
tices who participated theremn are still members of our high court
Remember that was a unanimous deeision The recent deeision of
our Supreme Court, 1n holdmmg unconstitutional eertam provisions
of the Education Code which barred the use of school faeilities to
subversive organmizations and required a form of test oath as a con-
ditton tu such use, althongh it’s in somewhat different area of
constitutional law, clearly evinces the same general approach to
the problem of subversive activities as did the Commumst Paerty
case.
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1t also may be pointed out, by way of emphasizing the soundness
—1I regard it as a sound decision—of the Supreme Court’s decwsion
i the Commumst Party agamst Peck case, that none of the deei-
sions of the Umted States Supreme Court upholding the validity
of various legal restraints on subversive activities 1mpalr its basie
reasonng, The United States Supreme Court, for example, has sus-
tamned the valulity of statutes making 1t a ermme to bhe actively
mvelved 1n 1llegal phases of commumst activities; but that court
has continued to inmst that there be adequate evidence of personal
guilt m each case During the last term of the court, for example,
i the Neofo case, the court reversed the decision of someone who
had been convicted under the Smith Aect on the ground that there
was 10 adequate evidence of personal guilt Similarly, in a series
of eases dealing with loyalty programs and loyalty mvestigations
involving public employees, the court has affirmed the power of the
states to condhtion the holding of public office or employment upon
a finding of fitness and lovalty appropriate for the position The
court has, nonetheless, insisted that a mere legiglative finding that
certain activity was subversive (such as prior membership in a
specified orgamzation like the Commumnst Party, or imvoeation of
the ¥ifth Amendment when asked a question relating to communist
avtivities—that sort of thing) that a mere legislative finding that
that activity was subversive cannot constitutionally be made con-
cluzive on the courts without an opporiunity to consider and evalu-
ate evidence of all the circumstances The cases 1n support of these
statements are cited 1n my prepared statement In short, the trend
of the federal decisions appears to me to reinforce, rather than
detract from the Califernia court’s position that the Legislature
cannot, by its mere declaration to that effect, proseribe an organiza-
tion by name and thereby Impose substantial legal disabilities
upon its members.

According to A L. Wirin, ecounsel for the American Civil Liberties
Union of Southern Califormia, A B 1263 15 a Bill of Attamder and, as
such, runs afoul of both the Califorma Constitution (Art I, S8ec 16)
and the US Constitution (Art I, See 10)

The US Supreme Court in a recent decision {Comiiunist Party v
S.ACE., (1961), 367 U8 1), discusses the constitutionahty of lan-
guage samilar to that proposed by A B 1263 Speaking through Justiee
Felix Frankfurter, the court, in upholdmg the constitutionality of an
aect under which 1t has been deternuned that the Communist Party
must register with the Subversive Activities Control Board, said -

‘It is true, as the party asserts, that bills had been introduced
i Congress that would have applied to the Communist Party hy
name, and 1t is no doubt also true that the form which the Sub-
versive Activities Control Aet finally tock was dictated in part
by constitutional seruples againsi outlawing of the party by *‘legs-
lative fiat.”’

“The aet is not a bill of attainder Tt attaches not to speecified
organizations but to deseribed activities 11 which an organization
may or may not engage.”’
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b the aet apphies to a elass of activity only, not to the
Communist Party as sueh Nothing m this offends the constitu-
tional prombition of attainder ™’

Agsemblyman Francis submitted a <even page brief supporting his
contention that new legislation would be held constitutronal He con-
tended that ** Conununist Party v Peek, whatever 1ts soundness 1 a
time when the Soviet Union was an American ally pressed mnto battle
with the Axls powers, 15 now an anachromsm ' ““In the course of inter-
national affamrs since 1942,°° he added, ‘‘the Peck case’s rationale has
gone the way of Justice Ilolmes’ mandate that we stop and get out of
our automobiles befure crussing at railroad wmtersections ’

Four pownts on which the Californmia Supreme Court based the Com-
mumst Party v Peck demision were eifed but 1f was claymed that only
the pomnt relating to the refusal of the eourt to take judimal notice
of the nature of the Commumst Party wa« eontrolling Assemblyman
Francis speenlated that

“ . . on the point of judicial notice, it 13 contended that the conrt

sitting on the Peek case in 1942 would evrtammly have reached a
contrary decision now 1 1061, or even at any tue since 1950 *7

“In fact, recognition of this communist menace has been taken
in the courts of this State sinre the decision of the Peek case In a
case wvolving the constitutionality of a county ordmance requir-
mg the regwtration of subversives with the county sheriff, the
ordmance 1n guestion was prefaced with these words

“There exists a worklwide revolutionary movement whose
purpose 1s, by any means deemed necessary, to establish and
perpetrate a totahtfarian commumst dictatorship based upon
force and power, rather than upon law, in all of the eountries
of the world, ineluding the United States, even though it be
agamst the consent of the majority of the people of such
countries,’

The ecourt then summed up the ordinance’s characterization of
‘this worldwide revolutionary movement’ as being inspired m
the Soviet Union, operating by ‘terrorism, sabotage, and organized
confusion.” Further, for purpuses of making clear the extent of
the conspiracy which the court hoted, the ordinance continued with ,

‘In Los Angeles County, there are active, disciplined com-
munist organizations presently fonetioning for the primary
purpose of advancing the objectives of the world communism
movement . notwithstanding the refusal of the majority to
accept sueh principles and doetrines through the free exer-
eise of the ballot or by any other lawful or coustitutional
means ’

Through holding the registration ordinance unconstitutional as
compelling self-imnernmination, the court referred to the above
““facts found in the ordmmance’ and said, though admttedly by
way of a dictum, ‘we, with our judiwal knowledge of current
events, shall not undertake to contradiet any of them * People v
MeCoriick, 102 Cal App 2d Supp 954, 962, 229 Pac 24 349
(1951) **
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C Donger to Presenf Law

If an unconstitutional amendment were added to California’s present
law prohibitmmg parties advecating overthrow of the government by
foree or vielence, it 1~ powsible that the entire law would be held un-
constitutional leavmg the State with no statute of any kind on this
subject

Assemblyman Tom Bane discussed this aspeet of the question as fol-
lows

e Mr Francis, the thing that IT'm concerned about this hll—
I want to get right down te the pomt—is that I thank probably
that the work has been done that possibly and probably the pres-
ent law would be held constitutional Now, 1f vou insert the name
of the political party which 15 deseribed m the bl saying that any
arganization which teaches or advocates the overthrow, ete ; 1f you
wmsert that name m there and then it seems to raise another con-
stitutional problen T have a Legislative Counsel’s Opmon, Angnst
30th, which says 1f AB 1263 15 construed as mtending to male
a change m the law, that 1s to hur the Communist Party by name
ouly from participation m a primary elecfion, in our opinwon 1t
would be held unconstitutional by the court Now the thing T'm
afrand of here 1s that m your effort to oppose ecmmmunism, which
I have jomed with yon in prmeiple—that 15 m your effort to op-
pose communmsm here that you may have dome something here
which would 1esult 1mm making the whole law ruled unconstitution-
al, then we’d have no law on the subject The fine legal point 1n
here 13 that 1f the addition to your amendment itself 1s uneonsti-
tutimal, and the couris held the statute unconstitutional, would
1t make the whole law unconstitutional—that’s what I’'m concerned
about?"’

D. Change of Name by Party

A L Wirm ating the diweta of Chief Justice Gibson in the Communist
Party v Peel, observed that 1t would be easy for the (ommunist Party
to change 1ts name and evade the amendinent proposed by Assembly-
man Francis, He further added

L while T’m not an expert on Communism, or the Communist

Party and many experts here have appeared, T do suggrest fo you
that 1t 's a matter of common knowledge that the Commumst Party
(hd at one time change 115 name from the Communst Party to the
Communist Political Assoviation Now, of course, I suppose it
would be utterly 1impossible, unless you were consummate elairvoy-
ants, for you to name the Commumst Party by all possihle names
to which 1t may change and undertake to proseribe all those names
from appearing on the ballot *’

E. No Commumst Ever Elected on Pariy Ticket

Proponents of the Francis' amendment failed fo cite even one in-
stance where a eommunist, runming as a candidate of the Commumnst
Partv and 1dentified as such om the ballot, has ever been elecfed m
Cahformia or even recerved a substantial number of votes In fact, the
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proponents’ examples of ecommunists recently runmmg for office and
Teeclving a larse but msufficient number of votes were all imstances
where they werc candidates for nonpartisan offices (State Superin-
tendent of Instiuetion and county board of supervisors) for which
there 1s no wmdwatun of a candidate’s political afhliation

Archie Brown of San Francisco was one communist eited by pro-
punents as a participant n recent elections Mr Brown ran for super-
visor m San Frdaueiseo and recewved over 33,000 votes m 1959 and over
17,000 mn 1961 However, when Mr Brown ran as the nommee of the
Communist Party for {ongress m 1940 and was identified on the bal-
Int as a commumst, he polled onls 1,322 votes 1n the then Fourth Con-
aressional Distriet m San Franciseo—which encompaseell approxi-
mately one-half of the ety

Sttuations sueh as this—where a communist stands to gan by not
bLeing dentfied with Jns pariy—pomt i the opposite direction—that
1t may be desirable, 1 the mteresi of combatting communsim, to make
commmumists run as members of the Communist Party and identify sueh
on the ballot This approach was discussed by Assemblyman Unruh
and Mr Strube

Assemblyman Unruh: Tsn’t the pattern of commumst control
achieved by comug through some other means than peaceful elee-
tion, or wheve 11 does come through elections, eomes through some
sort of a fake or front parts election?

Mr. S8trube: Exactly, Boris Kloswson, with the US State De-
partment Lrings that out and makes 1t very elear e his film
*Comiuust Blueprint tor (onguest ' And to that end, 1 weounld
highly recommend to the committee that they give vonsideration
to Mr Franeis’ earlier statement that this Wil be strengthened,
that aiy percon that is a welfwoniewsed comnmst, or is a com-
munist that has been convicted 1 front of a Jury of his peers, be
not permitteld to ran vnder any title so far as any party 15 con-
cerned We are sowng to deal with thi s a conspiracy rrespective
ot where 1t vomes, and unde what name 1t comes, and seg it n
that true hight

Assemblyman Unruh: But 1s not the purpose of this bill <imply
to further pimpomt the very small, ininute, and msofar as I can
determme, mefteetive, Commumst Party 1w Cahtornoa and the
United States, or st the purpose of the il to truly oive some
pratection m the ultimate to what the Conmmnst Party would
attempt to Jdo through same subtertuge?® 1 think you have o de-
crde which of these two thmgs you arve tiving to do T don't think
the American people are ever gommg to elect a communist and 1t
does not matter whether he 15 on the ballot or not If they know
that he 1v a communist then he 15 wlentified as a communist But
the fact of the matter 1, haw Jdo zou force that man to wdentify
himself as a communist? 1 don’t think the Commumst Darty 1
stupid enough to run 4 confessed commumnist on the balint Theit
approach has constantlv and consistently been to run someone
who 1.0t 1dentified as a communist, taking advantage of some
dupe or some fellow traveler Huow do you prevent that, how does
thig ball do that?



24

ABSEMBLY INTERIM COMMITTEE

Mr. Strube: Agamn, item one, I would like to back up cne state-
ment that you made that the Communist FParty has not been effec-
ttve 1n the Tnited States I think that we have seen

Agsemblyman Unruh: From the standpoint of eleetion

Mr. Strube: Well now, from the standpoint of eleetion you may
have a pomnt there But so far as vour other statement, I think
that we definitely need to strengthen whatever legislation you are
consilering to proteet 1t eoming up under any other gwse I be-
Lieve that any other person that has been associated with the eom-
munisis, and Mr Francis has stated earher this morming, he 13
gonng to present later m the day that there have been known
commuunists run in the State of Cahfornia under various guises.
I think thig facet of the ll certamly should be strengthened
mmmeasnurable

Chairman Crown: It is not & question of sirengthening the
ball, this bill in no way effects that situation

Asgsemblyman Unruh: Would not 1t be better 1f we went the
other route, and nnder penalty of perjury, foreed anybody who 18
a comnrunist, to run as a communist, and to identify himself as a
communist Beeause 1f von take this out, all you do 15 to push them
further underground and give them a hetter reason for forming a
front operation I think we have to depend on the good sense of
the American people, that once ecommunists are wdentified, their
effectiveness 1s largely destroyed It seems to me that the very
nature of this il will net do this, and that the direetion we ought
to move 1n, 18 to foree the 1dentification of these people

For a period of mine years, beginnimg mn 1934, the Communist Party
contested elections 1 Califormia Whenever both the Republican and
Democratic Parties had candidates tiom which the voters eould choose

in November, the Communist Party candidate generally received 1
percent or less of the votes cast However, when, under that old evil
crossfiling, the voters were densed a chosee of candidates 1n November

and there was only one candidate representing both of the two major
parties, the Commumst Party candidate would in sume raees poll

around 10 pereent of the vote
Rewnlts of every statewide race which the Communist Party contested

are as follows:

1054
Governor Merriom (RY o 1,138,620
RBinelawr (DY o 879,537
Hnight {Prog) ___ o __ 302,519
8AM DARCY (Comm)._____________________ 5,526
Dempster (Moe)} . . - 2,047
Lt Gov Hautfield (R) ________ e 1,220,515
Downey (D) - 1,002,532
Sonthwick (Soed  _____ . _____ 15,741
PETTIS PERRY (Conm)  __ __ _____ ___ 10,528
Secretary Jordan (R-D) o 1,888,620
of Binte Stevens {Prob) o~ 176,276
HAROLD J ASHE (Comm) __ . _______ ______ 47,685
Controller Rilev {R-DY __ o 1,928.035

ANITA WHITNEY (Comm)__ ____ _ _____ 104,820
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Tieusurel Johueon (R)Y ____ - 1,212,159
Ward (DY 854,125
ARCHIE BROWN (Comm) _____ . 25,720

1036
Presulent Rovseselt (DY) oo e 1,766,836
Taodon (RY oo 836,431
Colvin (Proh) _ e 12,07
Thomas (8oe) _ e e 11,325
BROWDER (Comm} _ e 10,877

1038
Secretarv Jardan (R-DY e 2.139,760
of Btate LI GALLAGUER (Comm) ___ 130,760
Harmse (Proh) o e e TT076
Controller Riley (R-D-Prog-Twud} e e 2,165,341
ANITA WHITNEY (Comm) . 98,791
Prtehard (Prob) o . _ £3,229

1940
President Roowevelt (D) . _____ [ 1,877,618
Willkie (RMwnd) e 1,351.419
Thomas (Frog) _. - o o 16,506
DROWDER (Comm) - ____. . 13,586
Babson (Proh) . . _ ___ ________ — 9,100
U 8. Senute Jubnson (R-D-Prog) e e 2,235,399
Djster e 266,041
ANITA WHITNEY (Comm}__ e ____ 07478

1942
Secretary . Jordar (R) oo e 1,018,732
of State Peek (DY 1,012,206
PETTIS PRRRY (Comm) o . 37,972
Controllar Riley (R-DY) o 1,806,177
ANITA WHITNEY (Comm) __ . ___ . . ___ 80,520
Johnson (BR-DY) . 1,833,013
Treasuer KENXNETH MAY (Comm)__. __ _______.___ 80,435

F. Internahionof Political Considerations

It 13 conceivable that the passage of AB 1263 could damage the
image of the Tnited States abroad as a naton that has freely without
government coercion rejected the tenets of commumism in favor of
freedom, lIiberty, equality and the democratiec way of life Dr Ivan
Hinderacker, Chairman of the Department of Political Science at
UCLA, diseusses this aspeet of the problem

£ Now 1t’s (hfficult for me to see what would be accomplished
by the proposed amendment The existing language already clearly,
as I see 1t, and strongly, without mentioning the name of any
party, states that no party may—and then I’ll let that go because
the rest 19 1n the code Now 1f nothing 15 accomplished, or if the
sections of the code m (uestion might actually be weakened by
the amendment, which 15 a possibility, then what 1s the purpose
of the amendment?

Now m testimony befove this committee on this measure at an
earher time, as reported in the Los Anrgeles Times it was suggested
that the amendment would have an electmfying psychologieal ef-
fect on the ertizenry i general Though I would concede there
might be some electrifying—that 18 one of the reasons for my



26 ASSEMBLY INTERIM COMMITTEE

opposttion—the people would be electiafied into thinkmg that
something had heen aceomplisheidl when m fact nothing or very
Iittle would have been accomplished The menace of the communist
challenge to our way of life and natronal security has never been
areater than 1t 13 todavy We should he deving ennstruetive things
to combat that threat, and to do those things one need not go to
Africa with the Peace Corps or hold high publie office Why don’t
we do more to help make a foreign student’s experience i the
TTiuted States more meanminpful, the kind that a student regardless
of his race or color or creed will always rememhber with affectiom,
and furthermore the kind that he would want to take home with
him and apply m his home country? Why don't we do more pri-
vately to help schools in underdeveloped countries obtain books and
study materials that they desperately need, and help with teachers?
Why don't we spend more time to really learn what communism is,
and just as mnportant, what communism 15 nnt so that we can
eritically evaluate what we read and hear and make sound decisions
on the bhasis of it?

It 13 my suspicion that 1f representatives of the Communist
Party are here to testifv todax.* they will be here tn try to aive the
kiss of death to the apposition position agamst the amendment
They have more to gamm, . my¥ opinion, 1f this amendment 1s
passed than if it loses If passed, they van ery persecution That’s
net gomg to mean a great deal here, but 1f passed, the international
communist apparatus can tell other people of the world, many of
whom know no more about California than the fact that Hellywood
15 1n the State, that communists are so strong 1 California
and have sueh support among the voters that the State Legislature
had to write into the law a specific provision barring the Com-
munist Party from the primary eleetion ballot We here would
recognize such propaganda for what it 15, but an 1lliterate peasant
i very many places of the warld would not I am not supgestmg
we should make our demsions exclusively on the basis of what
nther people in other countries nught think because such a basis
15 a poor one for making deecisions However, if nothing is being
acenmplished, then it would seem to me that imternational opinron
should be very carefully considered

Assemblyman Francis: you feel that this measure, if it
was enacted mto law, would be a great victorv to the Communist
Party or substantially to that effect T would Iike'to aslk you how
ean you recomeile that the Chairmman or the Executive Seeretary of
the Communist Party of Southern Cahifornia are strongly opposed
to this bill. and at the last hearing the chairman issued a statement
to the press and also appeared on television and did evervihing
she possibly eonld to diseredit the bill®

Dr. Hinderacker: I think, Assemblyman Franeis, that you’ve
probably stated my peint on what kind of victory this would be
to the Communist Party more strongly than I intended 1t to be
I saw some of these general statements that were made afterwards

* Commuttee Note The Communist Party did in fact appear Dorothy Healey, Secre-

tary of the Commumst Party for Southern California, attacked AR 1263 and
voleed very strong opposition of her party to the proposal
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I'm remembering back in the Minnesota Legislature, 1941, a hll
was before a subcommittee, the subcommuttee was all ready to ap-
prove it, the Communist Party came 1n, made such a ruckus, that
the whole commuttee was 1mmediately ready to turn arcund and
follow the other course of actiom

Now [ thmmk that representatives of the Communist Party know
what kind of action 18 producred when they mvolve themselves 1n
this kund of an argument, and, for the life of me, I can’t see why
acting on the basis of those faets—{for all practival purposes—
they know they're gowg to kill it or hurt i1t, then why do they
do it Now, agam for the reasons which I stated, I believe that this
would he of more benefit propagandawise abroad than 1t would be
of henefit on the other side propasanda or any other wise m-
ternally.’’

G. Right-wing Hysterio

Some opponents of AB 1263 are eonvinced that this legislation 18
part of an effort by those they ferm the radical rightwingers and the
‘“patmotism for profit’” erowd to whip up public hystenia m order to
gain support for their cauges

The rightist element of American society has not yet accepted the
reforms of the Roosevelt era—such as <ocial security, the union shop,
the United Nations. mimimum wage, TVA, among others In short,
they are seeking ways and means to turn back the clock

The formula which the radical right has devised is that of ““anti-
commumism "’ This invelves several steps First, they must whip up
public hysteria and make a eonvineing ease that the communist con-
spiracy internally 18 cmnipotent and ommpresent To accomplish this,
they need a massive public indoetrnation program,

The next step is to limk Democrats and luaberal Republicans with
commumsm as dupes, agents, sympathizers or fuzzy thinkers The
Demoeratic and liberal Republican programs and philesophy are at-
tacked m the same vein—as leading us ‘‘ down the road to communism *’
These statements have absolutely no relevanee to the truth hut are
placed before the American people by these sgelf-proclaimed ‘‘anti-
commumists’’ deliberately to miclead for pelitieal and financial gam
As examples of this, Robert Welch of the John Bireh Society has called
ex-President Eisenhower, an agent of the communist conspiracy and
said Franklin D. Roosevelt was suilty of treason

Thus, the ultimate goal of the mghtwingers 1s to trick the voters into
voting for reactionary candidates in the guise of fighting communism
However, as a result of this decertful activity, the unlocking of hates
and passions ean only lead to tragedy for a free society Violence, the
police state and totalitarianism are the unltimate produets The parallels
between the radical right and Germany in the early 1930’ when Hitler
came into power on a wave of ‘‘anticommunism’’ are alarmingly con-
sistent

In California, these very foreeg are at work As an outgrowth of this
hysteria, a professor at San .Jose State College, according to a faculty
council report, has set up a gestapolike network of students spying on
their teachers to report what they consider subversive remarks to him
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(See Ban Jose Mercury, March 2, 1962, p 21) The next logical step
18 1o have the students spying on their parents,

Although horror is professed at the use of violence in overthrowing
the government, a ~peaker at one of the anticommumism schools 1n
Los Angeles last year proposed the hanging of the Chief Justice of the
United States as impeachment was too good for hun

When the hysteria reaches a certain level, acts of violence result—
such as the bombing of two mumsters’ homes 1n the Los Angeles area
whfln they were lecturing on the dangers from the extremists ol the
right.

The danger of this type of activity to the United States is obvious
Divide and conguer has been a successful technique m international
relations for centuries Nothing would please the communists more than
to have the citizens of this country suspicions of and fichting one an-
other As former President Eisenhower has stated, ‘‘I don’t think the
Umited States needs superpatriots We need patriotism, honestly prae-
ticed by all of us ”’

Thus in citing the above arcuments and illnstrations some opponents
call AB 1263 a politically mspired pieve of legislation dewigned to
serve the purpose of the rightwing and, as such, beheve that 1t should
receive no further consideration from the committee

It should be made absolutely clear that Assemblyman Franeis em-
phatically denies tlus and asserts that this bill 15 his own idea and is
consistent with his long fight agamst enmmunism

H. Threat to American Democracy

The final argument presented against A B 1263 15 that 1f the Legis-
lature ean prohibit one group from the hallot by legislative fiat without
due proceess of law at this trme then at some later date, 1f can prohibit
another group such as the Republican or Demoeratic Party, It 18 con-
ceivable that this then could lead to a one-party state

Thus the 1ssue becomes redefined It is not should the Communist
Party be barted from the ballot by legwilative action but should the
Legislature have the power to proscribe any party from the ballot
without due process of law?

V. CONCLUSIONS AND RECOMMENDATIONS

We completely reject any form of totalitariamsm—be it communisin
or totalitariamem of the far mght The vontest between tofalitarian
forms of government and our democratic way of lfe, 13 one hetween
two wholly different approaches to the meanmng of life 'We believe in
a form of soeiety which places its highest value upon individual digmity
We totally reject a form of socletv in which the rights of men are
seerificed to the state

Totalitarian governments have been prevalent simece man first began
organizing into societies Yet these governments have been only tempo-
rary in nature—never surviving the test of time Conversely, 1t has been
the movement toward greater freedom and dignity for man which has
emerged as the powerful and enduring foree

Of primary coneern to free men everywhere at ihe present time are
the imperialistic and totalitarian communist governments. We believe
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their policies to be sterile, unsound, and deomed to failure In time and
with our help and guidance, those people now living under snch govern-
ments will reject the intellectnal prisons 1n which they are confined and
will echoose the eternal principles of freedom

It 15 our duty as Americans and our solemn obhgation as part of the
famly of man to show them that a democratic society ean meet the
challenges of the 20th century, ean fight vigorously against illiteracy
and poverty, ean provide means so that equal rights and opportunities
are provided to all

If our form of society 15 to survive, men must be free to disenss—
without fear or coercion—all sides of an issue, however unpopular
Under totahtarianmism, this basie right 1 denied

We do not favor parfreipation in our elections by any party advo-
cating the overthrow of the United States or Califormia government
by forece or wiolence We believe laws now on the books, both at the
federal and state level, are adequate to deal with internal subversion
In this connection we commend the US Attorney General, the Fed-
eral Bureau of Investigation and the Attorney General of California
for the forthright manner in which they have enforeced these laws

We deplore the activity of the ‘‘professional patriots’” who seek to
whip up and exploit anticommunist hysteria for their own private
profit and,/or political gain In most cases, those who are posing under
this guise are actually seeking reactionary politieal changes This sub-
ject 15 far too important to leave to thoge who would use 1t for political
advantage or persvnal profit Evangelistic sideshows are not the proper
places to nform the public a5 to the nature of communist 1deology or
the mtricacies and complexities of foreign imperialism

We believe m a strong and vigorous America Many of us have
fought to preserve our cherished Ireedoms—we will not hesitate to do
%0 again We also pledge eternal warfare to those who would sow the
seeds of suspieion across the land and pit neyghbor against neighbor
We know of tao many historical parallels where fear of mternal sub-
version—ianned by opportunists—have resulted mn destruetion of a
society As particularly appropriate, we cite Greece in the fourth cen-
tury B C where fear of subversion culmmated with the execution of
Snerates and Germany of the early 1930°s where fear of subversion led
to the rise of Adolph Hitler to power

As the prineiple embodied n A B 1263 has been meorporated into
Proposition 24 which was on the ballot in November of 1462, we be-
lieve the voters' decision on this matter should be econtrolling There-
fore, we recommend that legislation similar to A B 1263 not be re-
introdnced m 1963
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APPENDIX 1

OPINION OF THE CALIFORNIA LEGISLATIVE
COUNSEL No. 500

Dated August 30, 1961

STATE OF CALIFORNIA
OFFICE 0F LooistaTivE CoUNSEL
NACRAMENTO, CALIFORNI1A
August 30, 1061
Hon RoOBERT W CROWN
1108 Pu: b Street
Mameda, California

COMMURNIST PARTY PARTICIPATION IN ELECTION—Nea. 500

Desr MR CrowN
QGUESTION NO. 1

Doey present SNection G431 of the Electns Code prohibit the Commumst Pariy
from paiticipating mm o pnmay election?

OPINION AND ANALYSIS NO. 1

Section G401 of the Elections Code (as recodified by Btats 1961, Ch 23) pro
vides as follows
*No paitv shall be recognized or (ualified to pattieipate 1 anv primary
electivn which either directly or indilectly carries on, advocates, teaches Justi-
fies, aids, o1 abets the overthiowm by any unlawful means of, vi which dnectly
catries on, adsocentes, tepches, justifies, nuls, or abets o proglam of ~abotage,
toree and violence, seditinn o tiepson agaunst, the government of the TUmited
Nintes or of this Btate

Seetion 6432 of the Flections Code sets forth the procedure for determining whiel
paitties are disqualifiel to participate m o primary election under Berfion G431
The determination 18 te he made In the Secretary ot Siate with the adviee and con-
sent of the Attornev (eneral, notice of mtention to disqualify must bhe given hy
registered nual on the ebairman of the state central eommittee of the pirty, and the
party cam demaml a hearing by filing an afidavit m the Supreme Court, thereln
leading to o Judical determuation of the questions mvolived, provided the Supieme
Coutt accept~ jurisdiction

If 1t 1% estublished pursnant to these sertwons that the Communist Partv erther
directlv o1 wudirectly eariles on, advocates, teaches, tustihes, awds, or abets the
overthrow by anv unlawful means of, o1 directly or indirectly cariies on, advovites,
tenches, justifies, auls, ot abetz a progiam of sabotage, foree and vinlence, sedition
or treason Against, the government of the Umted States or of this State, then the
Communist Party woulid be probinted under Seetion 6431 of the Elections Cude
from pattieipating in a prmary election

QUESTION NO. 2

Would the amendinent to Section 6431 of the Blectiona Code proposed by Assem-
bly I3ill No 1203 of the 1001 Regular Session prohitnt the Communist Party from
participeting 1 a prmmy election®

OPINION AND ANALYSIS NO. 2

ATB 1263 proposed to amend Section 6431 of the Electwns Code as follows (with
new matter wnderfined?

“(431  No partv, weludug but aot hted {o the Commuyniat Party, shall he
recogmzed or qualified to paiticipate 10 any primary election which either di-

(33)





































































