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LETTER OF TRANSMITTAL

CALIFORNIA LIEGISLATURE
AsseMBLY INTERIM COMMITTEE OX J UDICIARY
SACRAMENTO, April 9, 1959

Hon. Raupa M. Browx, Speaker of the Assembly
and Members of the Assembly
Assembly Chamber, Sacramento

GeENTLEMEN : Enclosed is the Report on Loyalty Oaths of the Sub-
committee on Constitutional Rights of the Assembly Interim Commit-
tee on Judiciary.

The loyalty oath issue is a controversial one It is treated in this
report in a comprehensive and balanced manner, and deserves the
thoughtful attention of the Legislature.

Respectfully submitted,
Bruce F. ALLEN, Chairman
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SUBCOMMITTEE LETTER OF TRANSMITTAL

April 2, 1959
Hon. Bruce F. AuLen, Chairman
Assembly Interim Committee on Judiciary
California Legislature
State Capitol, Sacramento

Drar Mr. ALLEX: Pursuant to your directive and in conformance
with the provisions of House Resolution No. 224 of the 1957 (eneral
Session, the Subcommittee on Constitutional Rights herewith submits
its report on loyalty oaths

Three members of the subcommittee, Messrs. O’Connell, Burton, and
Masterson, believe that the loyalty cath should be repealed and the
traditional oath of allegiance restored for public employees. Their
reasons are stated in Part One of the report.

The remaining three members of the subcommittee, Messrs. Busterud,
Crawford, and Thelin, believe that the loyalty oath should be retained,
revising its application, where necessary, to meet constitutional require-
ments. Their reasons are stated in Part Two of the report.

Respectfully submitted,
Joux A. O’CoxxELL, Subcommittee Chairman

S. C. MASTERSON Jomx A. BustERUD
Howarp J. THELIN GEORGE G. CRAWFORD
Paiuie Burtox
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PREFACE

Jfew subjects are more emotion laden than that of loyalty oaths. <‘If
a person is loyal, why should he be reluctant to sign an oath?’’ asks
one. ‘*Why should my loyalty be questioned?’’ asks another. Such
rhetorical questions are statements of conclusion and belief rather than
attempts at rational persuasion. Moreover, in a field where the people
need guidance, such questions tend rather to harangue than to inform.

The loyalty oath issue is a legislative matter and, as such, deserves
careful deliberation. The purpose of this report is to treat a passionate
matter dispassionately.
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PART ONE
EXCERPTS FROM TESTIMONY

Excerpts from testimony given at a public hearing of the Subcommitiee on
Constitutional Rights of the Assembly Interim Committee on Judiciary,
held at Los Angeles on December 13, 1957.

e

Coleman Blease, Friends Conemittee on Legislation: ™ “‘Quakers have
sinece the early 1600°s, refused to sign oaths of nondisloyalty on the
basic of conseience, on the basis of their understanding of the Bible,
because they believe that test oaths were a means of political and
religious suppression. * + 7’

Professor Harold Horowitz, University of Southern California Taw
School- By definition, the person who is vielating the standard for
employment whom yon want to fire by having him take an oath, he is
the person who is not going to think twice about perjuring himself
when he signs the oath and <ays that he doesn’t advocate the violent
overthrow of the government Ile is the very person the oath was de-
signed to ferret out and he is the very person who will certainly never
disclose himself by signing such a sheet of paper.”’

Martin J. Schnitzer, Attorney at T.aw, Beverly Hills: ““The tvpe of
people who come into my office and sav they do not want to take the
oath arve the people who have cthical reasens, whether we agree with
them or not, that make them think it is a cowardly thing to take the
oath These are the people who stand upon prineciple and are com-
pletely impractical about it, but thex are the people who do some of
our most creative work. If the loyalty oath is only weeding them out,
then we are not doing ourselves any service hy having the lovalty oath.
We are actually hurting ourselves because the Communists don’t eare
about it anyway.”’

Reverend Forrest C. Weir, Ph.D., Erccutive Dircctor, Church Fed-
cration of Los Angcles: “*Thus, one of our strong reasons for opposing
the present [loyvalty oath requirement] is that it violates the principle
that the chureh and the state are separate but co-operating bodies. The
church desires to remain as a co-operating hody. The present [loyvalty
oath] makes the state not a co-operating body, but the coercive force
over the church Whether the conrts declared it constitutional or un-
constitutional, it breaks our ecstablished pattern by which a free church
in a free society may foster the disposition in its members to give to
the state the kind of loyalty you cannot command by force. To serve
in this way the church must never be subservient to any force or in-
stitution. Its supreme allegiance is to God

Rev. Ray W. Ragsdale, District Superiniendent, Los Angeles Dis-
trict of the Methodist Cliurch (quoting from a letter): ““The * * *

* Jtalicizing the name of the organization indicates that the witness 19 <peaking on
behalf of that organization
(9)



10 REPORT ON LOYALTY OATHS

Grace Methodist Church, Inglewood, [has resolved] not to apply for
state tax exemption {or the coming year. We wish it clearly under-
stood that this decision in no way represents any unwillingness on our
part to affirm our lovalty to the United States of America. * * * Qur
decision is motivated by the following position: The offer of tax exemp-
tion when it is made by the State out of respect for the charitable
purposes and nature of the church, is one which is freely accepted with
gratitude, but when the offer is made on conditions that tend to break
down the traditional separation of church and state, then the church
must respectfully maintain its independence and be glad, under the
circumstances, to pay the lawful taxes which the State requires. * * *”’

John Anson Ford, County Supervisor, Los Angeles: “‘* * * (Certain
very conscientious and, in my personal view, very loyal, employees took
[the loyalty oath] very seriously and we lost some good employees be-
cause their conscience wouldn’t permit them to go along. * * *”’

Reverend Emerson G. Hangen, Minister, First Congregational
Church, Long Beach: ‘‘Those who believe in loyalty oaths have con-
fused loyalty with orthodoxy. It’s an utterly alien philosophy in
America that is based upon a fundamental distrust of people. Its
premise is that the general citizenry cannot be trusted to be loyal to
their government unless they are officially signed up.”’

Dr. John Caughey, Historian, University of California at Los An-
geles: ““* * * Somewhere in the hierarchy of state employees there is
a line below which it is not * * * appropriate to set up an oath re-
quirement. The majority of offices, it seems to me, do not justify it.”’

Professor Harold Hyman, Department of History, University of
California at Lios Angeles: “From my own work in this field, I think
historical evidence indicates that test oaths, lovalty caths, especially
those of a retrospective, past-testing nature, are ineffective and dam-
aging to political democracy.”’

Reverend Eldon Durham, Chairman of the Social Education Action
Committee of the Los Angeles Presbytery: “‘Our voluntary pledge of
allegiance to the Flag, the symbol of our beloved Nation. sits much
better on our shoulders than an enforced oath signed under the brand-
ished club of taxation.”’

E. A. King, Vice President, California C. I. 0. Council: *“‘In the
climate of concern over Communist subversion a charge of disloyalty
* * % frequently carries a far greater stigma than convietion for some
criminal offenses. * * *

““Our philosophy is premised on the belief that national security will
be better assured through political freedom than through suppression.”’

Henry Clark, Federation of Tcachers, A. F. of L.: ¢* * * * The lov-
alty oath tends to coerce teachers from exercising their political rights,
from attending political meetings, and from participating in political
campaigns. * * ¥

€6 #* * * The loyalty oath is an infringement upon the academie
freedom of the classroom teacher.”’
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Robert Vogel, Chairnian, Buard of Directors, American Civil Liber-
ties Union: ‘‘The sometime defense of [loyalty] oaths as perjury traps
to catch the disloyal is now obviously threadbare. Since the enactment
of the current oath over seven years ago, not a single person has been
indicted for falsely swearing the Levering oath.”’

Dorothy Marshall, Viec Chairman, Citizens Committee to Preserve
American Freedom: ‘I think * * * it was significant this morning
that Supervisor Ford, when questioned, was * * * unable to remember
what kind of an oath he had taken. Nuw this is a responsible public
official. 1f the so-called loyalty oath doesn't even register enough on
him so he knows what he signs, then obviously it cannot be very
effective.”’

Reverend Stephen Fritchman, Pastor, First Unitarian Church, Los
Angeles, and representative of the Council of Liberal Ministers of
Southern Culifornia and Arizone: ¢ Too many of our forefathers had
fled religious persecution—~Catholies, Jews, Quakers, Puritans, Con-
gregationalists—to want to bring it to these shores. The expurgatory
oath in which a man uncharged with a crime is compelled to deny he
committed it is very old in the church-state struggle and for 166 years
we Americans have fought any return of the ancient evil.”’

Father Charles 8. Casassa, President, Loyola University: *‘1I do not
think that loyalty oaths for faculty members in state institutions are
either necessary or effective. I don’t think they are necessary be-
cause * ¥ * the board of education of trustees * ¥ ¥ can accomplish
the same aim by effective sereening processes. * * *

“Secondly, I don’t think they are effective off the record in the
past. I don't believe that anyone committed to the overthrow of this
government is hindered from seeking employment by the taking of a
loyalty oath.”’

A. L. Wirin, Attorney at Liaw, Counsel for the Southern California
American Civil Liberties Union: ‘“ * * ¥ The Constitution of the
United States and its guarantees apply to all and * * * there is an
obligation on our Legislature to avoid legislation which violates con-
stitutional rights, not merely [to] pass legislation [recklessly] in the
hope or assumption that the United States Supreme Court will attend
to it.”’

Edwin A. Sanders, Exzcculive Secretary, Pacific Svuthwest Regional
Office of the American Friends’ Service Committee (quoting from an
earlier statement) : ‘‘Believing in the importance of the individual, we
deplore the tendency toward restriction of individual freedom repre-
sented by the property tax law declaration. We protest this require-
ment because it is part of the attempt to test loyalty by words instead
of by deeds.”’

John Richardson, Chairmnan, Los Angeles Chapter of the Federation
of American Scientists: ‘I think that the loyalty oath is rather inef-
fectual in accomplishing what * * * I assume the objectives were.”’

Dr. Joseph Kaplan, Professor of Physics at the University of Cali-
fornia at Los Angeles, and Chairman of the United States National
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Committee for the International Geophysical Year: ‘‘I must say that
technically it is extremely difficult to have to sign lovalty oaths and
* ® * for everv speech, literally, to have to re-sign the oath because as
a matter of bookkeeping it becomes extremely irksome. * * * It makes
it a little difficult to accept some of these teaching engagements. * * *
If you make 20 speeches a year to teachers’ groups * * * [you] sign
something 20 times.”’

Paul Johnson, Clerk of the Orange Grove Meeting of Friends: ““We
were led to seek for the true meaning of loyvalty. Could it be com-
manded by legislation? Can it be created by words or fetish of the
annual oath-taking? Least of all, can it be bought? We determined
that it could not. Loyalty is a function of love. It must be freely felt.”



I. INTRODUCTION

A loyalty oath is a means to an end. We build highways to foster
safe and rapid transportation and schools to educate our youth; the
mobility of our citizenry, physical and social, is an end in itself. Loyalty
oaths are meant to serve an end of a different sort, a more hasic one
and at the same time, of its very nature., a negative one—that of na-
tional security, the safety of the people. The happiness which we derive
from roads and colleges is felt directly. The safety which we secure
from our armies and diplomats does not create happiness, but only
permits it; it is a necessary precondition of the enjovment of life’s
bounties, but is not a sufficient cause of them.

The great triumph of western civilization has been to free men to
seek happiness, as individuals or in groups. This triumph was made
possible only by securing the citizen safe in his home and his travels.
Fear of physical danger had to be removed before living could become
gracious. Within the United States, and throughout the western hemi-
sphere, such fear has been eliminated to an unprecedented degree. We
have conquered banditry, and illness and ignorance are greatly re-
duced. Moreover, we have accomplished this while increasing human
freedom.

But we have not removed the danger of external aggression. The
specter of atomic holocaust or Soviet domination disturbs our tran-
quillity, We are dedicated to the removal of these fearsome threats.
One of our weapons in this struggle has bheen the loyalty oath. And
just as we continually reappraise the effectiveness of our tanks and
missiles in terms of their cost, so we must ask of loyalty oaths, are they
effective? and, what is the price we pay for them?

(18)



Il. THE CONSTITUTIONAL AND STATUTORY BASIS
OF THE LOYALTY OATH

There is one primary loyvalty oath in California today, the Levering
QOath.! This oath was adopted as a counstitutional amendment in 1952
by a referendum vote of 2,951,955 to 1,290,851, It is significant to note
that even while McCarthyism was at its highest piteh, over one and
one-quarter million Californians voted against the adoption of this new
oath.

Statutory provisions for the use of this oath are varied and over-
lapping. The individuals and groups covered are as follows:

1. Al taxpayers who claim any exemption (except householders’
exemption).?

2. All public employees.?

3. Groups using public school facilities for civie or recreational
activities.*

4. Members of county central committees of political parties.’

In addition, the Dilworth Aect (1953) requires that each new school-
teacher take an oath that he is not knowingly a member of the Commu-
nist Party, and further requires that any employee of a school district
who has been a member of the Communist Party since October 3, 1945,
file a verified affidavit that he is no longer such a member, and that
membership was terminated in good faith.®

1Art. \\, Sec 3 of the California Constitution provides as follows
_———, do solemnly swear (or aftiim) that I will support and defend the
Constltutlun of the Umited States against all enemies, foreign and Jdomestic, that
T will bear true faith and allegiance to the Constitution of the United Slates and
the Constitution of the State of California, that I take this obligation freely
without any mental reservation or purpo<se of evasion, and that I will well and
faithfully discharge the duties upon which I am to enter

“And I do further swear (or aflirm) that I do not advocate, nor am T a mem-
ber of any party or organization, political or otherwise, that now advocates the
overthrow of the Government of the United States or of the State of Cahfurma
by force or violence or other unlawful means, that within the five years immedi-
ately preceding the taking of this cath (or affirination) I have not been a mem-
ber of any party or organization, political or otherwise, that advocated the
overthrow of the Government of the Umited States or of the State of Cahfornia
by force or violence or other unlawful means except as follows: (If no affiliation,
write 1n the words ‘“No Exceptions”) and that during such time as I hold the
ofice of ___________ _________ I will not advocate nor become a member of any

(Name of office)
party or organization, political or otherw:ise, that advocates the overthrow of
the Government of the United States or of the State of California by force or
violence or other unlawful means’

2 Revenue and Taxation Code, Sections 32 and 23705 This provision is superfluous,
in that Art XX, Sec 1% 'of the California Constitution provides that “* * * Nog
person or organization which advocates the overthrow of the Government of the
United States or the State by force or violence or other unlawful means * * #
shall- * * (b) receive any exemption from any tax imposed by this State
orany * ‘ * political subdivision * * * of this State.” This section is self-execut-
ing, and demands no implementing legislation. (See Opinion No, 3979 of the Office
of Legislative Counsel, appended, on this peint )

In any event, the taxpayers’ oath was declared unconstitutional by the United
States Supreme Court as a violation of the First and Fourteenth Amendment
guarantees of due process of law, in that the burden of proof to show non-
advocacy of violent overthrow of government was improperly put on those seeking
exemption. First Unitartan Church of Los Angcles v. County of Los Angeles, 2
L. Ed. 24 1484 (1958) ; Spewger v Randall, 2 1. Ed 2d 1460 (1958).

3 Government Code, Sections 1360, 3102, and '3103. Elective officials are required to
take two oaths for each term—one when candidacy 1s filed and one when ofHce is
assumed. Oaths have also been required of quasi-public servants, such as boiler
and elevator inspectors.

4 Education Code, Section 19441, the Civic Center Act

& Elections Code, Section 2842 5

¢ Education Code, Sections 12601 and 12602.

(14)



Ill. THE PRICE OF LOYALTY OATHS
A. REASON AND THE LOYALTY OATH

1. First Amendment Guarantees: Freedom of Speech and Assembly

A legislature could not require a loyalty oath of all citizens, with a
fine, imprisonment or civil disability being imposed for refusal to swear,
because the legislature would be unreasonably restricting the constitu-
tional right to speak and associate freely. It has been argued, however,
that when a legislature grants a privilege, it may attach any conditions
it wishes to that privilege. This is an overstatement: If the condition
requires the reliquishment of a constitutional right, it will be subject
to severe judicial scrutiny.” And, in fact, the United States Supreme
Court held that California could not demand a loyalty oath as a condi-
tion of a tax exemption.® However, the courts have held that public
employment is a privilege which may be conditioned by the require-
ment of an oath.

But to answer the question of the power of the legislature to act is
not necessarily to answer the question of the wisdom of its actions. To
the individual who is faced with the c¢hoice of circumserbing his politi-
cal activities or forsaking government employment, there is little com-
fort in the knowledge that, technically, his constitutional rights have
not been infringed. If he argues that the burden of proof has been
reversed, requiring him to prove his innocence, he gaing little satisfac-
tion from learning that his guilt or mmnocence, in a iechnical sense, are
not at issue. If he loses his job, he is not mollified by being told that
this loss is not, in the eyes of the law, a punishment.

‘When the courts find a law to be unconstitutional, the duty of the
legislature is clear—a legislature should not pass an act which is null
and void, nor enact laws infringing the Bill of Rights. Having over-
stepped these limits, a legislature has a duty to erase its own error.
Thus, the California Legislature should repeal the taxpayers’ oath
which was stricken in the Speiser and Furst Unitarien Church cases,
supre. Furthermore, the Legislature should examine other similar pro-
visions and repeal those which would lead to further humiliation.?

But even when the courts uphold a law, legislative responsibility is
not necessarily discharged. A legislature should not attempt to play
shuffleboard with civil liberties, to try to come as close to the line as
possible without overshooting. The purpose of a legislature is not to
exercise the maximum of power at its disposal: habitual self-restraint
is the handmaiden of the rule of law.
7See Robert I, Hale, Freedom Through Law (1952) pp. 295-304, for a discussion of

‘“Withholding a Special Privilege as a Penalty
8 See the discussion of the Speiser and Fairst bmtur:an C'hurch cases, supra, p 13,
footr}ote 2 In the Speiser case (2 L.}2d. 2nd 1460), the court stated (p. 1468)
thz'l‘g * * The appellees are plainly mistaken in theiwr argument that, because a
;zll)\euccel:.er‘m).uen 18 a ‘privilege’ or a ‘bounty,’ 1ts demial may not infringe
¢ The Civie Center Act, supra, p 13, 1s a clear example of such a provision: The

same oath which was held to be unconstitutional 1n the Speiser case is made a
condition of the privilege of using public facilities.

(15)



16 REPORT ON LOYALTY OATIS

It should be added that the courts. by their very mnature, cannot
function as a general protector of civil liberties. Each decision of a
court is limited to the facts of the case before it, each remedy provided
by a court is directed to the parties at the bar. A eourt is incapable of
undertaking a comprehensive lawmaking role. And so it should be.
It is the legislative branch of government which is entrusted with this
broader task The actions of a court are specific and retrouactive; those
of a legislature are general and prospective. Our Constitutions. State
and Federal, prescribe the minimal measurements of the mantle of
civil Iiberty; it is the legislature which cuts the cloth; the ecourts are
limited to a search for basic flaws in legislative workmanship. The
courts may not question the wisdom of legi-lative action, but only the
power of the lepislature to act in a given situation. For the greater
protection of civil liberties as well as for the maintenance of our tra-
ditional separation of powers, the legislature must not abdicate to the
courts its duty to ‘*secure the Blessings of Liberty to ourselves and our
Posterity.’1?

Whether or not loyalty oaths have been effective in fostering national
security (to be discussed later), it must be recognized, then, that a price
has been paid in terms of freedom of speech and ascembly. Some gov-
ernment employees and prospective government employees have re-
frained from expressing political views or from joining various organi-
zations, because they have feared that their jobs wonld be jeopardized.
Schoolteachers in the classroom have, to some degree, been stifled in
diseussion of controversial matters, because they feared that the line
between discussion and “advocaey’’ (which latter they had to swear
they had not done) was not ¢lear In short, the loyalty oath has acted
as a political vath. The loss of freedom which these people have expe-
rienced must be included in totalling the costs of the loyvalty oath pro-
gram. The price paid by those who have forsaken government employ-
ment rather than give up any part of their freedomn must also be con-
sidered. They have lost a job opportunity which they otherwise had.

Nor has the cost in this category been limited to the individuals
directly affected. The Nation as a whole has suffered proportionally to
the degree of restriction of discussion and association When it is stated
that constitutional guarantees do not restrict the government in the
conditions it may attach to public employment. it does not follow that
the rcasons for these gnarantees have conveniently dicappeared. It only
means that other purposes—here, national securitv—have counter-
vailed. We need the ideas of our public servants, and their active par-
ticipation in the political process, just as much as those of any other
group. We need the critical insights of vur teachers perhaps even more.
In an attempt to gain ~ecurity, we have sacrified a portion of the con-
tribution which our state employees could make. This saerifice is part
of the price we pay for loyalty oaths.!!

1 Preamble to the Umted States Constitution

11 Another price which we have paid inditectly for loyalty oaths 1s that we have
offended 1nfluential groups among our taithful and democratic allies abroad—
tltms?: (\{.‘hr) have resented even the susprcion that our freedom= were heing re-
stricte
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2. Group Oaths

To receive a tax exemption, religious and charitable organizations
must have an oath signed by one of their officers. Similarly, an officer
must sign an oath for any group desiring to use public school facilities
for meetings or recreation.l?

The officers who sign such an oath on behalf of a group are under-
taking either an impossible responsibility or none at all. If they are
responsible for the loyalty of each member of the group, they are in
a very duiffieult position: they cannot control the actions or thoughts
of the mewmbers—or even kunow what these actions or thoughts are
If they are not responsible for the individual members, then the signing
of the oath is a meaningless gesture,!3

For the State to demand the execution of meaningless or impossible
oaths 13 to breed hypoerisy and cynicism. This is a very high price to
pav for this particular type of loyvalty oath,

3. Confusing the Word With the Thing

That the nse of loyalty oaths could lead to the illogic of demanding
eroup oaths indicates that there is a more basic logical error under-
Iying all loyalty oath legislation—that of hypostatization, the substitu-
tion of the word for the thing. This contusion rarely oceurs with physi-
cal objects. we du not accept the words *‘food’’ and ‘‘drink’’ in satis-
faction of our hunger and thirst. But in the realm of ideas and beliefs,
which do not lend themselves to direct sensory perception, there iy such
a danger [Let us develop this problem a little further.

In the proper context certain words have a constitutive force. The
“Ido”’ of a marriage ceremony and the ** 1 promise’ of a contract ave
examples. These words create a ¢learly defined and enforeeable obliga-
tion Other words are declaratory; they express an existing state of
affairs, but they do not ereate that state of affairs. *I love you’’ and
“I am loyal to you’” are examples Tf we strongly need the love and
desire the loyalty, we tend to permit our doubts as to their existence
to be overcome by erroneously considering the words as eonstitutive
In a close personal relationship, such as marriage, the parties can test
the declaration by observing each other’s actions eontinuously over &
long period of time This deviee is not feasible for larger groups. Tak-
ing the declaratory words as constitutive then becomes conelusive. The
word becomes the thine itself. and the result is not loyalty, but only
the word “‘loyalty.”’

This sitnation is frightening. By taking the words ¢“I am loyal’’ as
constitutive, we are undermining the very thing we set out to ensure—
12 These laws are enumerated, sup? a, at page 13 The tax exemption oath was held to bhe

unconstitutional 1n the Fust Tuifartan Chiurecl case, op cif A test case on the
oath for the use of public school bulldings and grounds has not yet come before
the courts -

13 Reverend Emer«on (@ Hangen, Minister of the First Congregational Chureh mn Long
Beach, California, deseribed this dilemina very aptly at the public hearing held
m Los Angeles on December 13, 1957 He stated (p 3%

“x x ¥ [Wlhen the treasurer signs that oath, for whom does le <gn?
Does he sign for the mimster? Absolutely not, because I have alreadv de-
clared my opposition tn 1t and T would nat sign it under any circumstances
Does he sign 1t for the hoard of trustees” Does he sign for the church mem-
hership” One man cannnt poxsibly malke such a declaration on hehalf of
2,000 or more people

“Suppose, Cind jorbid, that some disloyal penple nmught be discovered in
our congregation at some time What would happen then” Who would be

hable” The signer of the oath, the trustees or the other 2,000 peoplc mn our
church ?”
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the safety of the people. Instead of having loyalty and resulting secur-
ity, we have only a word and a false sense of security. If the price of
loyalty oaths is danger and self-contradiction, it is indeed high,

4. Veterans’ Tax Exemptions

One group of Americans has given unimpeachable proof of its loy-
alty: our servicemen risked their lives for their Country. We need not
rely on declarations of loyalty from these men and women for proof
of their patriotism. Their actions speak for themselves, and loudly.
To take the word for the thing when the thing itself has been amply
demonstrated is a double error, one of logic and one of misjudging
weight of evidence.

There is another reason why veterans’ exemptions should not be
conditioned on the taking of a loyalty oath. The exemption was granted
to veterans as a gesture of thanks for sacrifice made. It is a gift in
consideration of past services. To exact a promise of future loyalty
and an oath of past loyalty under such circumstances is simply in poor
taste. The spirit of the gift is marred by the insult which accompanies
it. It would be better to make no gift at all, to say a modest ‘‘thank
you,”’ than to add to the gift a requirement which impugns the very
qualities it is intended to reward. Qur fighting men deserve our unre-
served thanks.

It is not surprising that the Supreme Court strueck down the vet-
erans’ oath in the Speiser case, supra. In this case, the court stated

(2 L. Ed. 1460, at p. 1474):

‘‘But while a union official or public emplovee may be deprived
of his position and thereby removed from the place of special
danger, the State is powerless to erase the service which the veteran
has rendered his Country. * * *

B. RELIGION AND THE LOYALTY OATH
1. Separation of Church and State

The State is under no obligation to grant tax exemptions to religious
or charitable organizations or to veterans, If it does so, it is becanse the
State has decided that it wants to encourage these groups or reward
these warriors. But once the State has decided to grant such an exemp-
tion, the pieture is changed—it cannot then burden the gift with onerous
conditions.

No one familiar with our form of government and with the history
of religious persecution which brought our forebears to this Country
advocates state control over religion. Special taxes on religion, censor-
ship or sermons, or punishment of sects are all inimieal to our laws
and morals. We tend to take such toleration for granted, but it was
not easily won. If the State—by way of tax exemption—Ifreely gives
money to all religions without requiring adherence to one or another
dogma, then churches may accept the gift in the spirit in which it is
given, But if the gift is withheld from those churches which do not
sign an oath of nondisloyalty, then the effect is to license or to tax all
churches. They must either conform to a state dictated creed or pay,
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indirectly, a tax. Bither result is a slash from Caesar’s sword, a thrust
at the bulwark of church-state separation.t*

2. Invasion of the Privacy of Religious Beliefs

1f one price which has been paid for loyalty oaths is the erosion of
the principle of the separation of church and state, another is the an-
guish suffered by a small group of deeply religious people whose beliefs
prevent them from swearmg loyalty to any but their God. Assuming
that the State hays the power to exact loyalty oaths from these people,
and assuming that such oaths are otherwise effective (to be discussed
later), the conscientious legislator must recognize that this price is
being exacted.

In times gone by, governments paid heavily for forcing recusants to
swear loyality to the king or to an established church. France lost the
cream of her craftsmen when the Huguenots fled; England suffered
civil war in attempting to enforce conformity. We are faced with no
such loss for demanding caths of our religious minority: they do not
flee nor threaten war. We do miss their contributions to jobs for which
they are not eligible, but to the extent that they are adamant in their
refusal to conform there is no dimunution of free speech or assembly.
It is the minority itself which pays the eost in lost tax exemptions, lost
jobs, and expenses of litigation That the price is not borne by the
whole body politic does not mean that the legislator should dismiss it.
To the contrary, he should consider it even more seriously. Martyrs
should not lightly be created. These men will not abandon their pro-
found religious faith; do we wish to penalize them for it?!9

C. SUMMARY

‘While the dollar and cents outlay is the most obvious cost paid for
loyalty oaths, others are more important.
The cost in terms of moral fiber and personal integrity has been op-
pressive. Organized religion and rugged individualism—two of the
major currents in the stream of American history—have been forced
to choose between civil disability and, to them, damning conformity.
The disability attendant on noncompliance with the oath has taken the
form of lost tax exemptions or lost job possibilities. The damnation has
resulted whenever individuals have violated their own consciences by
subscribing to oaths inconsistent with their religious or philosophical
beliefs. Many of these conscientious people have resolved the dilemma in
favor of their peace of mmd and at the expense of their pocketbooks.
They have not signed.
In addition to the costs borue by these groups and individuals, the
people as a whole have paid heavily for the loyalty oath program. The
independence of our churches has been lessened and we have lost
skilled persons who might otherwise have taken public employment
14 The loyalty oath tor religious and chatitable organizations was held to be uncon-
stitutional in the Farst Unitarian Church case, op ¢it.,, on the ground that it
unduly 1estricted freedom of specch The church-state issue, then, was not reached
by the court

3B One witness who otherwise favored loyalty oaths cunceded that loyal persons might
possibly have religious objections to swearing an oath, See the testimony of B E.

Uwartney, American Legion Chatrman on Americanism for the County of Los
Angeles, given at the public hearing held 1in Los Angeles on December 13, 1957.
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Most costly of all, we have eroded freedom of speech and assembly. An
informed and critical populace is the cornerstone of a democracy. We
have sacrified the stimulation which freer expression and participation
on the part of teachers and civil servants might give. This strikes at the
very foundation of our form of government.

These, then, have been some of the costs of loyalty oaths. Let us
now see what we have received in return, in terms of the increased
safety of the Nation.



IV. THE EFFICACY OF LOYALTY OATHS

A. IN THE PAST
1. Situations of Mass Disloyalty

If the loyalty of more than a small fraction of the pecple is in
question then there is no such thing as a timely oath: it is either not
needed at all or it is too late. For a loyal people no oath is neeessary ;
for a disloyal one, none will help. OF necessity. then, loyalty oaths must
be directed at very small groups who threaten subversion or sabotage,
but not popular revolution. In the face of mass disaffection, historical
examples of the futility of oaths abound.

Loyalty oaths were legion in England during the religious antago-
nism of the sixteenth and seventeenth centuries. They did not prevent
two civil wars (1640-1660, 1688-1689) nor save the head of Charles 1.1¢
Asseverations of loyalty during the War of American Independence
and during the Civil War were equnally ineffective.l?

But these examples are not the most pertinent to our present situa-
tion, one in which there is no question as to the loyalty of the great
mass of the people. The experiences of World Wars I and 11 fit more
into this latter category.

2. Situations of Isolated Disloyalty

The use of loyalty oaths during the world wavrs has been suceinetly
stated by Professor Hyman, as follows: 18

““With American entrance into World War I. the Federal Gov-
ernment largely abandoned loyalty oaths. * * * For the first time
in any major American war, federal officials were confident of the
fidelity of the American people and that an effective security
system existed. The result was general agreement among these
officials that loyalty oaths were unnecessary for the successful
prosecution of the war. ¥ * #

18 Professor Marold M. Hyman, a historian at the Umversity of California at Los
Angeles, states that he approaches his research “with no prejudice either for or
agrunst lovalty oaths in the abstract’” In the epared statement which he sub-
mitted at the public hearing held 1n Los Angeles on December 13, 1957, op. cit.,
he asserts a~ follows (page 5)

“[The lovally oaths of the seventcenth century were failurcs They did
not create lonyalty nor did they protide security ”

17 Professor Hyman, op cil , further notes (page 14)

“The history of lnyalty oaths tn the American Revolution indicates that
allegiance closely paralleled the reality of military power The combat was not
between theoretical comcepts of loyvalty as measured by formal cath-, but
between contending armies = * * Loyalty to one side or the other existed or
dil not exist regardless of the oaths sworn™

And, agamn (pages 20, 23) .

“Yet history judges that all the oaths sworn deceits practiced, and per-
juries commuitird falled to aftect the coulse of the war Unton luyalty oaths
were mote effective than their Confederate counterparts only because Union
armies defeated Confederale armies * *

“The tragic era of reconstiuction. which left more scars m southern
memnties than did defeat i the Cival War, resulted 1n large part from the
postwar exploitation of loyalty oaths ™

18 [hud , pp 325-28

(21)
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““Local and state governments, however, used loyalty oaths with
great energy and increasing application. * * * These oaths were
directed against pro-Giermans, but even before the Armistice, local
pressures and prejudices twisted the seeurity purposes of state
loyalty oaths into subjective, partisan weapons. * ¥ *#

“Local loyalty testing encouraged the violence, the tragic vigi-
lantism, the lynchings and beatings which marred the home front
history of the United States in World War 1. * * *

““ American history during World War IT indicates that the past
can teach. Every earlier American war had given rise to uncon-
trolled mob action in local communities, ostensibly in support of
loyalty. In 1941, however, the national government obtained, with
the approval of state authorities, a monopoly of internal security
funetions. As in World War I, federal security agencies did not
employ loyalty oaths. Unlike World War I, the unprecedented
federal security monopoly resulted in a new efficiency and tem-
perance in the performance of security responsibilities. World
War IT is America’s first wartime experience in which no Ameri-
cans were lynched, beaten or terrorized for alleged disloyalty. * * *

‘“ American history indicates that loyalty oaths do not preserve
government or suppress disloyalty. From Benediet Arnold to the
Rosenbergs, America’s major traitors have been fully sworn to
American loyalty by the oaths they had signed.”’

In none of the examples cited by Professor Hyman, then, is there
evidence that loyalty oaths have been effective in securing national
safety. Many of them, to the contrary, have exacerbated internal dis-
sension at a time when unity was needed. These lessons of history
should give pause to those who would institute loyalty oath programs.
But once such a program is started it is only fair to let it speak for
itself rather than to condemn it merely by reference to the failure of
all its predecessors.

How effective have California loyalty oaths been in fostering national
security ?

B. TODAY

1. Widespread and Wordy Oaths

Oaths can be edifying To be 0 they must be short and must be
limited to positions of unusual trust. When a governor or a judge, for
example, swears to uphold the Constitution, he is emphasizing the fact
that his importance in maintaining the Constitution is greater than
that of the ordinary citizen The honor of his position carries with it
greater responsibility. The oath is a recognition of this difference. It is
an assurance to the people of his acceptance of a higher duty and at
the same time an inspiration to the officeholder to fulfill his promise.

If everyone takes such an oath, it fails to distinguish the statesman—
he is no longer honored, his duty is no longer set apart. The oath
becomes commonplace, tuken for granted, and foreotten. It comes to
be measured in terms of the economic advantage which it confers as a
condition of a tax exemption or salary pavment. It is not a badge of
nerit but a ticket of admission. It is, in a word, debased.
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The depreciation of the value of an oath is increased when group
oaths are required. The spirit of dedication is an individual thing; the
very concept of loyalty is an individual one. Love and hate are highly
personal emotions. To have an officer take an oath on behalf of a group
inspires neither the group nor the officer.

The inspirational effect of an oath is further lessened by making it
lengthy. The noble purpose becomes mired in petty detail. Striving for
awe, it instills boredom; the long-remembered moment of inspiration
bhecomes a soon-forgotten quarter-hour of pedantry.

If we would continue the impressive tradition of having officeholders
take oaths of allegiance, we must make the oath short, we must make
it individual, and we must limit it to those who wear a mantle of
special trust.

2. Negative and Expurgatory Oaths

To the extent that negative oaths are lengthy, they have already been
treated. But negative oaths have another aspect which bears even more
directly on efficacy. When an oath requires the affiant to promise not to
hold certain beliefs or associations, it becomes a test oath rather than
a simple oath of allegiance. The test oath may inelude the oath of alle-
giance, but it adds something quite different: it makes the oath ‘“‘a
criterion of the fitness of the person to fill a public or political office.”’1?

The standard oath of allegiance is not meant to exclude anyone from
office, it is a formality—a formality whose meaningfulness depends on
the solemnity with which it is taken. The test oath, on the other hand.
is intended to affect standards of employment In short, it is a political
oath. The current test oath is meant to exclude from office or tax exemp-
tion those who would overthrow the government by ‘‘violence or other
unlawful means.’’ Tts effectiveness in this regard is not measured by
the loyalty which it inspires, but by the number and nature of those
it keeps out of office.?”

‘When the negative oath Jooks backward it is an expurgatory oath.
The affiant swears that he has not held certain beliefs nor maintained
certain associations in the past. If he is able so to swear, he has passed
this particular test of employment. If he is not so able, then he must
admit past beliefs or associations and swear not to retain them. This
may purge him, and, if so, he has again passed the test. If he refuses to
take the expurgatory oath, he is denied employment (or tax exemp-
tion) Having defined our terms, we must now ask, how effective have
negative oaths, including expurgatory oaths, been?

1 Blach's Law Dictionary (4th ed, 1959), p 1643

If negative oaths are no different from positive ones (o1 test oaths from oaths
of alleglance), then they add nothing to the traditional oath and are merely
redundant. If there 1s a difference then 1t must be definable Definitions are
neces<arily arbitrary and a given definition 1s defensible 1f 1t is noncircular,
consistent, and con<onant with accepted usage The definitions used here are
operational—they attempt to distinguish different calhs according to the differ-
ent results which thev achieve And 1t is, after all, the effectiveness of oaths
Wwhich s here under considetation

Once a definition has met the requuements of being customaly and not self-
contradictory, 1t 1s puintless to quibble uver fine distinctions Human expetience
does not fit well in air-tight categories Tf the different kinds of oathg have had
different effects, then 1t 1s to these effects that we should direct ourselves
might be mentioned that the democratic process is weakened to the extent that
selection for elective office i3 made conditional on an oath The function of the
voting public is to choose officials on the basis of record and platform. Impeach-

ment, prosecution, or defeat at the next election are safeguards far superior to
a merely self-serving oath.

n]

-
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First of all, such oaths have not been edifying They are too lengthy
and widespread iu application to foster loyalty But, equally moportant,
their very negativeness is deadening The distinction between promising
to be good and promising not to be bad has an mportant effect. The
latter type promse is seldom inspiring. A similar difterence exists be-
tween Yorward-lookiug and backward-looking oaths, The hopeful future
may exalt the spirit; the dead past is not so calculated. And this s
particularly ~o when the reference to the past 1» negative. We have
already argued that, 1f oaths are going to augment loyalty, they should
be personal, short, and linuted to higher offices. To these requirements
we should now add that the oaths ought to be positive and forward-
looking,

If negative vaths have not added to vur legacy of luyalty, we must
ask 1f they have been effective in keeping the disloyal out of govern-
ment. This is indeed a crucial question Even if loyalty oaths have not
fostered loyalty, their price can perhaps be justified it they have con-
tributed to national safety by preventing subversion.

Unfortunately, they have not served this purpose. None of the mil-
lions of California oath-takers has ever been prosecuted for perjury, as
far as is known, Furthermore, no one dedicated to the violent over-
throw of the goverument would have qualms about signing an oath
Still, some people have refused to sign oaths, and have lost Jobs or job
opportunities. Who have these people been? Anarchists? Communists?
Faseists ? No, they have been the deeply rehgious and ruggedly indi-
vidualistic persons earlier discussed.®!

This does not mean to imply that the original purpose of the loyalty
oaths was to harry these people. But such has been the effect—and
the sole eftect. We have lost their contribution to the publie service;
they have lost the chance to work for the governnment. But we have not
lessened danger; we have rather increased it by inculcating a false
sense of security.” As political litmnus paper the loyalty oath has failed:
1t has turned red, not on contact with Communists, but on contact with
nonconformaists.

Even 1f loyalty oaths were effective in detecting subversives there
would be questions left to be answered. Would national security be
increased to any sigmificant degree if revolutionaries were kept from
menial or ministerial tasks? Would the safety of the Nation be en-
hanced if dangerous groups were denied tax exemptions or the use of
public facilities? Not sigmificantly. Any danger they present would
not be appreciably decreased by these gestures.

1 As pointed out by Father Charles § Casassa, President of Loyola University of
Los Angeles "[No one] committed to the overthrow of this government 1s hin-
deted from seelking employ ment by the taking of a loyalty oath ™ SRee the tran-
seript of the public hearing held 1in Los Angeles on December 13, 1437, supra
As far as public employment 18 concerned, the price pard for loyalty oaths and
the effect achieved by them have been one and the same

22 The loyalty vaths which are «gned ate so nurmerous that they have not been effec-
uvely screened The oath 1s taken at face value and hecomes the sole—and, as
we have seen, futile—means ot ensuring security If we gudard our safety pius
and our sapphires each with equal vigot we will lose fewer safety pins hut more
sapphires

Not only do excessive numbers of people take onaths, but simgle individuals or
groups tahe an excessive number of oaths As an illustration of this latter
problem, see the excerpt of testimony, supre. given by Dt Joseph Kaplan, Piro-

fessor of Physics at the Unnersitv of Cahfornia at Los Angeles, and Thanman
of the Unmted States National Committee for the International Geophysical Year,
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If the relation between oaths and security is remote the conclusion
emerges that the sole cffect of the loyvalty vath program. whether or
not inadvertent, has been to punish rather than to purify. The laws
are not couched in language of punishment, but this has been their
result. Moreover, the primary punishment 1s not to he refused a job
or a tax exemption, but is the stigma which such refusal brings with it.
Ax 1 because the suffering is not technically punishment there are no
lepul protections against it, such as the presumption of innocence, the
right to be informed of the crime of which one is acensed, the rules of
evidence, and the proscriptions against bills of attainder and ex post
facto laws,

‘o to’, said the Quaker to poor old Trey, * I will not kill thee,
but T will give thee a bad name.” So he turned hnn out into the
streets with a cry of 'mad dog’ and somebody else did kill
Trey.”” 23

= This 1llustration was provided by Reverend Hangen at the public hearing held in
Los Angeles on December 13, 1957, up cit (p 42)



V. CONCLUSIONS AND RECOMMENDATIONS

‘We have paid a heavy price for loyalty oaths. Among the costs have
been the following :

(1) Administrative expense;

(2) Lessening of separation of church and state;

(3) Forcing the pious and the principled to choose between con-
seience and civil disability;

(4) Erosion of freedom of speech and assembly and of free exchange
of ideas; and,

(5) Debasing man’s rational faculty through confusing the word
“‘loyalty”” with the thing itself and through embracing the illogic of
the group oath.

The return on this precicus investment has unfortunately been
negative Some of the effects of the loyalty cath program have been as
follows:

(1) Inculeation of a false sense of security;

(2) Failure to inspire greater loyalty;

(3) Dilution of the impressiveness of the traditional oath of alle-
giance; and,

(4) Punishment of nonconformists.

And all of this has occurred without increasing mational security,
the primary purpose for which the legislation was enacted. We have
bought a white elephant and placed 1t in a china closet; the loyalty
vath program has been both useless and destructive. We cannot afford
to keep it.

It is our recommendation that loyalty oaths not be required of groups
or individuals claiming tax exemptions, nor of groups using public fa-
cilities for eivie or recreational purposes, nor of members of county
central committees.

We further recommend that the loyalty oath for public employees
be repealed and the traditional oath to uphold the Constitution of the
United States and the Constitution of the State of California be re-
stored.

Respectfully submiited,
Jorn A. O’Conngrr, Chairman
PuaiLLip BurToN
S. C. MASTERSON

(26)



PART TWO
l. INTRODUCTION

The views expressed in Part One of this report are based on one-
sided evidence. Notice of hearing to groups favoring the loyalty oath
was scanty, and only one member of any such group appeared; that
member, Mr. B E. Gwartney, American Licgion Chairman on Ameri-
canism for the County of Los Angeles, had little time for preparation,
as he did not know of the hearing until the morning it was to take
place. Mr. Gwartney agreed that the existence of the loyalty oath had
a subcering effect on persons who might be considering joining ques-
tionable organizations.?

Moreover, one of the most impressive witnesses who atltended the
hearing, Dr. Joseph Kaplan, Professor of Physics at the University of
California at Los Angeles and Chairman of the United States Com-
mittee for the International Geophysical Year. did not find the loyalty
oath to be a serious problem. Dr Kaplan noted that he was not aware
of any scientists who had refused, because of opposition to the loyalty
oath, to take positions ‘“at either of the two universities with which I
am best acquainted * * ¥ the University of California at Los Angeles
and the University of California at Berkeley.”’ * Dr. aplan went on to
state -

““The history of the last few years at Berkeley * * ™ and at
La Jolla * * #* has indicated that if the loyalty oath situation has
had any adverse effect, the adverse effect has been measured only
by an increased number of Nuhel Prizes and memberships in the
National Academy.”’

It would seem that the specter of loyalty oath-imposed stultification,
as raised in Part One, is, at best, exaggerated.

Similarly, while Part One of this report argues that there have been
no perjury convietions based on the Levering Oath, it should be noted
that Mr. IHugh Bryson, President of the National TUnion of Marvine
Cooks and Stewards, was recently convicted of perjury in the United
States District Court for falsely swearing to the non-Communist oath
of the Taft-Ilartley Act.?

Perhaps even more important, many of the groups and individuals
which the authors of Part One claim to be protecting do not wish to be
so protected. The vast majority of veterans? and church members do
not oppose the loyalty oath. To the contrary, they believe it serves a
useful purpose.

1§ee thet transcript of the public hearing held 1n Los Angeles on December 13, 1957,

2 Loc. ¢t

8 Appeal denied (November, 1956) and petition for rehearing denled (April, 1957)
by the Court of Appeals (Ninth Circuit) (238 F 2nd 657, 243 F 2nd 8§37) Peti-
tion for writ of certiorar: denied (October, 1957) by the United States Supreme
Court (2 LEd 2nd 34).

s Part One of this report maintains that the loyalty of veterans should not be ¢ues-
tioned under any circumstances, whether they were volunteers or draftees, and
no matter what their actions may have been, now and then. While we are con-
fident of the loyalty of the overwhelming majority of ex-servicemen, this does
not preclude the possible presence of some disloyal elements among them

(27)



Il. THE AGE OF THE NATION-STATE

But aside from these specific objeetions to Part One of this report, we
take 1ssue with the basic philosophy which underlies it There is no in-
herent conflict between loyalty to one’s Country and loyalty to one’s
family, friends or church. In truth. it is loyalty to the Nation which
cements all the other lovalties—and protecis them. Without this higher
loyalty, the others would all be lost in internecine strife.

[f we were not brought together in love of country, we would find
church struggling against church, family against family, and region
against region. If there is any lewson to be learned from the historical
ineidents cited in I’art One, it is that a government which could not
command the respect of its eitizens could not prevent them from war-
ring one against the other. Had the Englishmen of the seventeenth
century been primarily loyal to Encland. had the American Revolu-
tionairies foind in England of the eighteenth century a worthy object
of lovalty, had the South of the nineteenth century placed its first
loyalty in the Unifed States, there would have been no eivil wars, no
Revolutionary War. The object of the lovalty oath is to help insure a
degree of fealty to Country which will prevent such tragedies from re-
oceurring, The loy alty oath is not only a shield against a foreign enemy,
it is the preventive cure of internal chaos.

Man’s basic political lovalties change very slowly TPast eras have
seen identification with the Greek cityv-state, with the Roman Empire,
and with the feudal lord. Today we find that the viable unit of political
life is the nation-state. Each of these units in its time has been the
matrix of human intercourse, social, economic and political. As such,
each has had a duty to preserve ils own existence; the death of the
Nation is the death of all its valued institutions—family, church and
business. The loyalty oath deserves credit for its role in preserving ihe
state and in preserving these institutions Let us not, confusing liberty
with unbridled license, permit it to be hastily undone.

(28)



lll. CONCLUSION AND RECOMMENDATIONS

The recommendations of Part One of this report are based on a faulty
understanding of the mport of the Unitfariun and Speser cases.® These
cases did not hold any part of the Califorma Constitution to be uncon-
stitutional, Nor did they find the imposition of a lovalty oath require-
ment to be unconstitutional as such. Rather, they declared that the
oath, us applied an these cases, was imnvalid because it had the effect of
placing the burden of proof as to loyalty on the taxpayer.

Section 19 of Article XX of the California Constitution still requires
implementation by the California Legislature, as follows:

o

* No person or organization which advocates the over-
throw of the Government of the United States by force or violenee
or other unlawtul means ° “ shall: © 7 * (b) receive any ex-
emption from any tax imposed by the State or any political sub-
division of this State.

“*The Legislature shall enact such laws as may be necessary to
enforce the provisions of this section.™”

On the basis of this constitutional directive, 1t 18 our recommendation
that Sections 32 and 23705 of the Revenue and Taxation Code not be
repealed, but instead bhe amended to conform to the requirements laid
down by the United States Supreme Court in the Umiturian and Speiser
cases. This could be done 1n one of the following two ways:

(1) By substituting a positive oath for the present negative lan-
guage, and then by making the violation of the sections a crime; or,

(2) By retaining the present oath, but with the additional provision
that the burden of proof of disloyalty be clearly placed on the State or
its subdivisions.

It is our further recommendation that the loyalty oath for public
employees be retained.

Respectfully submitted,

GrorgE G. CRAWFORD
Howarp J. THELIN

I concur in Sections I and III of Part Two of this report, but not in
Section IT of Part Two.

Respectfully submitted,
JounN A. BUSTERUD

& Furst Unutaran Church of Los Angcles v County of Los Angeles, 2 LEJ 2nd 1454
(1958) ; Speiser v, Randall, 2 LEd 2nd 1460 (1458).

(20)



APPENDICES

OFFICE oF LEGISLATIVE COUNSEL
SACRAMENTO, CALIFORNIA
October 20, 1958

HonNoraBLE JouN A. O'CoNNELL
1095 Market Street
San Francisco 3, CMalifornia

PROPERTY TAXATION—LOYALTY OATHS—#3979
Dear Mr. O’Connell :

You have directed our attention to Section 19 of Article XX of the
California Constitution, and with respect to that section have asked the
three questions considered and answered below.

QUESTION NO. 1
Is Section 19 of Article XX of the State Constitution self-executing?

OPINION NO. 1
The section is self-executing.

ANALYSIS NO. 1
Section 19 of Article XX provides in part:

““Notwithstanding any other provision of this Constitution, no
person or organization which advocates the overthrow of the Gov-
ernment of the United States or the State by foree or violence or
other unlawful means or who advocates the support of a foreign
government against the United States in the event of hostilities
shall :

(b) ‘““‘Receive any exemption from any tax imposed by this
State or any county, city or county, city, district, political sub-
division, authority, board. bureau, commission or other publice
agency of this State.

““The Legislature shall enact such laws as may be necessary to
enforce the provisions of this section.”’

This provision has been viewed by the California Supreme Court
as in effect self-executing. In First Unitarian Church of Los Angeles
v. County of Los Angeles (1957), 48 Cal. 2d 419 (reversed by the
United States Supreme Court on ground that implementing legislation
in R. & T. C.. Sec. 32, violated due process [2 .. Ed. 2d 1484, rehearing
denied 10-13-58]), the court pointed out that Seetion 19’s provisions
‘‘are plain and unambiguous and require no interpretation in the
matter of their prohibitions. # ® #* Tts prohibitions are declared by
its own terms and are mandatory and prohibitory’’ (page 428). The
court also pointed out that it was the duty of the assessor to see that
exemptions are not allowed in violation of the constitutional provision
irrespective of implementing legislation (page 430 ef seq ).

(30)
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In Speiser v. Randall (1958), 2 L. Ed. 2d 1460, 1470, rehearing denied
10-13-58, the United States Supreme Court appears also to have taken
the view that Section 19 is self-executing.

QUESTION NO. 2

If Section 19 of Article XX is self-executing, may constitutional pro-
cedures be adopted to implement it by (a) the Legislature only or (b)
the taxing authorities through administrative regulations?

OPINION NO. 2

In our opinion either the Legislature or the taxing authorities may
enact constitutional procedures to implement the provisions of Section
19 of Article XX.

ANALYSIS NO. 2

That the Legislature has authority to imiplement the provisions of
Section 19 of Article XX is apparent from the last paragraph of that
section, which provides:

““The Legislature shall enact such laws as may be necessary to
enforce the provisions of this section.”’

The Legislature would probably be considered to have such authority
even in the absence of such a provision (see Chesney v. Byram (1940),
15 Cal. 2d 160, 463).

In the event of failure on the part of the Legislature to enact legisla-
tion on the subject, any concerned taxing agency would probably be
considered as having authority to enact reasonable rules and regulations
to enable it to perform its duty in regard to Section 19 of Article XX
(see California Drive-In Restaurant Association v. Clark (1943), 22
Cal. 2d 287, 302-303). As previously noted, that duty is to see that
exemptions are not allowed in violation of the section.

QUESTION NO. 3

Would the requirement of due process be met by a lovalty oath which,
once signed, would establish a conclusive presumption of compliance
with Section 19 of Article XX ?

OPINION NO. 3

In view of the holding in Speiser v. Randall, above, it is our opinion
that such an oath would not be held to sati<fy the requirements of due
process under the Federal Constitution.

ANALYSIS NO. 3

Section 19 of Article XX of the California Constitution prohibits
any ‘‘person or organization which advocates the overthrow of the
Government of the United States or the State by force or violence or
other unlawful means or who advocates the support of a foreign govern-
ment against the United States in the event of hostilities’’ from receiv-
ing any tax exemption imposed by the State of California or any of its
political subdivisions or public agencies.

Section 32 of the Revenue and Taxation Code, enacted by the Legis-
lature in implementation of Section 19 of Article XX. requires a
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claimant, as a prereguisite to qualification for any property tax exemp-
tion, other than the householder’s exemption, to declare that he does
not engage in the activities described in the constitutional provision.

Section 32 was recently helil unconstitutional by the United States
Supreme Court in its application to the veterans’ and ehnrch exemp-
tions from property taxation (Spoiser v. Rundall and First Unitaran
Church of Los Angdles v County of Los Angeles, above).

In the Npesscr case the taxpaver, Speiser, refused to subscribe a
lovalty ocath, which had been prescribed pursuant to Section 32, in
support of his claim for the veterans’ exemption, and struck 1t from the
form which he executed and filed with the assessor. The assessor denied
the exemption solely for the refusal to execute the oath. The Supreme
Court of Cabfornia sustained the assessor’s action against the tax-
payer’s claim that requiving the oath as a condition of obtaining the
tax exemption was in violation of the Federal Clonstitution, and reversed
the judement of the trial court which had ruled in favor of Speiser
(48 Cal. 24 903) Speiser appealed to the United States Supreme Court
upon the eround that the statutory and constitutional provisions men-
tioned denied him freedom of speech without the procedural safeguards
reqnired by the Due Process Clanse of the Fourteenth Amendment to
the United States Constitution With this the United States Supreme
Court (hereinafter referred to as *‘court’) agreed insofar as the argu-
nient applied to Section 32 and, accordingly, reversed the decision of
the California Supreme Court.

The court pointed out that under the (California provedure the ap-
pellant had the affirmative burden of proof. in court as well as before
the assessor, to show that he was qualified for the tax exemption in
question ; that is, that he was not a person who advocated the overthrow
of the government of the United States, or of the State, by force or
violence or other unlawful means, or who advocated the support of a
foreign government against the United States in the event of hostilities.

The court further pointed out that when the State undertakes to
restrain unlawful advoeacy, it must provide precedures which are
adequate to safeguard against infringement of constitutionally pro-
teeted rights, and that only considerations of the greatest urgency can
Justify restrictions on speech. It stated that the separation of legitimate
from illeaitimate speech ecalls for more sensitive tools than California
had supplied. and that it is plain that where the burden of proof lies
may be decisive of the outcome.

The court held that when the constitntional right to speech is sought
to be deterred by a state’s general taxig program. due process de-
mands that the speech be unencumbered until the state comes forward
with sufficient proof justifsine its inhibition, and that the state bear
the burden of proof in that regard

In addition, the court stated that, though the validity of Seetion 19
of Article XX of the California Coonstitution be conceded for the pur-
poses of argument, “'its enforcement throuch procedures which place
the burdens of proof and persuasion on the taxpayer is a violation of
due process’” (2 L. Ed. 2d, at p. 1474).

In rendering its decision, the court distinguished cases previously
decided relating to loyalty oaths required for public emplovees. It
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pointed out that each of those cases concerned a limited class of persons
In, or aspiring to, public positions by virtue of which they eould, if
evilly motivated, create serious danger to the public safety. The prinei-
pal aim of those statutes was not to penalize political speeches but to
deny positions to persons supposed to be dangerous whose positions
might be misused to the detriment of the public. The court stated that
the tax exemption loyalty declaration legislation could have no such
justification, in that it purported to deal directly with speech and the
expression of political ideas.

Moreover, the court pointed out that the oaths required in the public
employvee cases performed a different function from the declaration in
issue in the Speiser case In the earlier cases it appeared that the loyalty
oath, once signed, became conclusive of the facts attested so far as the
right to office was concerned. If the person took the oath he retained his
position. The court pointed out that the oath was not part of a device to
shift to the oftice holder the burden of proving his right to retain his
position. The signer could be prosecuted for perjury, but only in ac-
cordance with the striet proecedural safeguards surrounding such crim-
inal prosecutions, whereas in the Spewser case, the declaration might be
accepted or rejected on the basis of incomipetent information or mo
information at all.

Based on these distinetions, the court held that the principles of the
emplovee loyalty oath cases had no application to the matter under
consideration.

In view of the general reasoning employed by the court in the
Speiser case in reaching its conclusion, we do not think that the court
would hold otherwise as to a loyalty oath which, once signed, establishes
a conclusive presumption of compliance with Section 19 of Article XX.
Although the court held that the present California law does mnot
involve a declaration which is conclusive, the court’s reasoning would
appeal to cover such a situation, for such an oath would also impose
an affirmative burden on the taxpayer in the matter of establishing his
loyalty. While it might, in a sense, be easier to bear than that provided
by Section 32, nevertheless, as in the case of the latter, it would still
be a burden and, as such, consistently with the general reasoning in
the Speiser case, coustitute a penalty on, or infringement of, an exemp-
tion c¢laimant’s exercise of the right of free speech.

For example, the court said ‘‘appellants could not be required to
execute the declaration as a condition for obtaimng a tur eremption or
as a condition for the assessor proceeding further in dJdetermining
whether they were entitled to such an exemption™ (ewmphasis added).
(2 LLEd. 24, at p. 1474) Furthermore, as pointed out in the dissent (at
p. 1451), 1f the statute could have been sustained by econstruwg the
declaration to be conclusive, it was the court’s duty to so construe it.
yet 1t did not do so. Considering the entire situation, therefore, we con-
clude that the Supreme Court of the Untted States would not sustamn
a procedure which requires the claimant for tax exemption to establish
his nonadvoeacy of subversive doctrines by filing a loyalty cath, even
if the oath is given conclusive effect. We recognize that this is a point
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not passed upon in the Speiser case, but we think the reasoning in that

case clearly foreshadows such a result.

Very truly yours,

Ravpu N. KLEPS
Legislative Counsel

By Ryax M. PorsTrA
Deputy Legislative Counsel
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PROPOSED LEGISLATION

CALIFORNIA LEGISLATURE, 1959 REGULAR (GENERAL) SESSION

Assembly Constitutional Amendment No. 8

Introduced by Messrs. O’Connell, Burton, Elliott, George E. Brown,

Crown, Hawkins, McMillan, Petris, Rees, and Waldie

January 13,1959

REFLCRRED TO COMMITTEE ON CONSTITUTIONAL AMENDMENTS

OO0 Qi Who=

Assembdly Constitutional Amendment No. 8—A resolution to
propose to the people of the State of California an amend-
ment to the Constitution of the State by amending Section 3
of Article XX, relating to oaths of office.

Resolved by the Assembly, the Senate concurring, That the
Legislature of the State of California at its 1959 Regular
Session commencing on the fifth day of January, 1959, two-
ihirds of all the members elected to each of the two houses of
the Legislature voting therefor, hereby proposes to the people
of the State of Califormia that the Constitution of the State
he amended by amending Section 3 of Article XX, to read
as follows:

Sec. 3. Members of the Legislature, and all publie officers
it emplosgeen, executive; legislative; and judieial, except
such inferior officers ané employees as may be by law ex-
cmpted, shall, before they enter wupon the duties of their
respective offices, take and subscribe the following oath or
affirmation :

0 P , do solemuly swear (or affirm, as the case may
be. ) that 1 will support and defend the Constitution of the
United States and the Constitution of the State of California
against all enemies: foreign and demestie ; and that I will
bear free foath and alleglamee to the GConstibution of the
Laarbed Studen and the Conatibution of the Stute of Coliderades

LEGISLATIVE COUNSEL’S DIGERST

A. C. A. 8 as introduced, O’Connell (C. A.). Oaths of office.

Amends Sec. 3, Art. XX, Cal. Coust.

Revises oath of office reqmred of Members of the Leglshture, executive, and
judicial officers before entering upon the duties of theiwr respective offices.

Requires all executive and judicial officers except inferior officers exempted by
law, rather than all public officers and employees, including those employed by the
State, the University of California, every county, city, city and county, district,
and authority, except inferior officers and employees exempted by law, to subscribe
to the prescribed oath.
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MIHL@%@H}gM%H%h—HM%M&MeH&-
Hon or puepese of evaston— and that I il well and faithfully
discharge the duties of the office of ________ , according to the
best of my alnlity. wpor whieh I am about %9 enters
And T de farther swear +or afbrn- that T de 1ot adveoente;
#or o I a member of any parte or oreamizatiot: pehitical o
ment of the Tnited States or of the State of Cahlfernia by
foree 6t violeree or other walawtnl meanne that weithin the
affentiont + have aet been & member of any parts e organ-
ated that during saeh tine as I hold the officc of ————————
e of officer
I will not adveeate nor buvome a moember of anv party: o
arpmirttion: pohtieat or othervamer thet adyosadbey the over-
throw of the Gevernment of the Haated States or of the State
And no other vath, declaration, or test. shall be required as
a qualification for any puble office or emploxment public
trust.
=Puble offcer and oimplovee chides exery offiver and
emﬁkm—%e«f%he#%ﬁe—m&&dﬂ«}%hel—mﬂm&a#l—&%ﬁma«
every vouhbs ebbs ey and eownby disteied; and authorib=
meluding any deportment division: bureat: hoavd; eommis-
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CALIFORNIA LEGISLATURE, 1959 REGULAR (GENERAL) SESSION

ASSEMBLY BILL No. 214

. Introduced by Messrs. O’Connell, Burton, George E. Brown, Elliott,

Hawkins, Masterson, McMillan, Petris, and Rees

January 13, 1959

REFERRED TO COMMITTEE ON EDUCATION

QO =10 Utk DM

An act to repeal Sections 19441 and 19442 of the Educalion
Code, and tv repeal Sections 16565 and 16566 of the Educa-
tion Code as proposed by Senate Bil No. 2, relaling to
applications for the use of school property.

The peorle of the State of California do enact as follows:

SeEcTion 1. Section 19441 and 19442 of the Education Code
are repealed.

Sec. 2. Sections 16565 and 16566 of the Education Code
as proposed by Senate Bill No 2 are repealed.

Sec. 3 Section 2 of this act shall become operative only
if the Education (Code as proposed by RSenate Bill No. 2 is
enacted by the Legislature and in such case at the same time
as Senate Bill No. 2 takes effect.

LEGISLATIVE COUNSEL'S DIGEST

A. B. 214 ax mtroduced, O'Connell (Ed ). Use of school property.

Repeals Secs. 19441 and 19442, Ed. C.
Deletes provision requirmg applieant for use of school propertv to state under

oath that orgamization 1m whose bebalf he 1« making application for wuch use does
not advocare overthrow of Government of United States or of State by foree, vio-
lence or other unlawful means, and that such organmization 1s not commumst-action
or communist-front orgamzation required to register with Attorney General of the
United States.
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CALIFORNIA LEGISLATURE, 1959 REGULAR (GENERAL) SESSION

ASSEMBLY BILL No. 215

Introduced by Messrs. O’'Connell, Burton, Elliott, Meyers, George E.
Brown, Busterud, Crown, Hawkins, Masterson, McMillan, Petris,
Rees, and Waldie

January 13, 1959

REFERRED TO COMMITTEE ON REVENUE AND TAXATION

An act to repeal Sections 32 and 23705 of the Revenue and
Tazxation Code, relating to claims for tax eremption.

The people of the State of California do enact as follows:

1 SecTioN 1. Sections 32 and 23705 of the Revenue and Tax-
2 ation Code are repealed.

LEGISLATIVE COUNSEL'S DIGEST
A. B. 215 as introduced, O’Connell (Rev. & Tax.). Tax exemptions.
Repeals Necs. 32 and 23705, R. & T. C
Deletes provisions requiring claimants to tax exemption to declare that person or
orgamization making such claim does not adveeate overthrow of Gevernment of
United Stutes or State by forece or violence or other unlawful means or support of
foreign government against United States in the event of hostilities
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CALIFORNIA LEGISLATURE, 1959 REGULAR (GENERAL) SESSION

ASSEMBLY BILL No. 1766

Introduced by Messrs. O’Connell, Burton, George E. Brown, Elliott,

Hawkins, McMillan, Petris, Rees, and Waldie

March 2, 1959

REFERRED TO COMMITTEE ON GOVERNMENTAL EFFICIENCY AND ECONOMY

—
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An act to amend Sections 1360, 1368, 1369, 3103, and 18150
and to repeal Sections 1192, 3108, and 3109 of the Govern-
ment Code, and to repeal Seclion 2842.5 of the Elections
Code, relating to oaths of office.

The people of the State of California do enact as follows:

Sectiox 1. Sections 1192, 3108, and 3109 of the Govern-
ment Code are repealed.

SEc. 2. Section 1360 of said code is amended to read:

1360. (a) Unless otherwise provided, before any elective
officer, or any appontive officer whose ferm of service is fired
by the Constitution, enters on the duties of his office, he shall
take and subscribe the oath or affirmation set torth in Section
3 of Article XX of the Constitution of Califorma. No other
public officer or cmployec, as defined by this provision of the
Constitution, shall be required 1o take or subseribe the oath.

(b) Any public officer not within the scope of subdivision
(a) shall, before e enters on the duties of his office, take and
subseribe the followang oath or affirmation:

“I do svlemnly swear (or affirm) that I wll support (he
Constitutiwon of the Umted Statcs and the Constifutiwn of

LEGISLATIVE COUNSEL'S DIGEST

A B. 1766 as introduced, O'Connell (G 1. & E.). Oaths of offive and employment.

Amnends, repeals various sections, Gov. ', Elee. C.

Implements the constitutional provision that the Legislatute mav exempt " inferior
otheers amnd employees™ trom the oath requirement of Art XX, Sec. 3, Const.,, by
providing that, mstead of saud oath, public ofhcers and employees other thau elective
ofhicers and appomine officers whose term of service 1s fixed bv the Constitution,
shall mstead tale the cath required of public officers hy Art XX, Sec 3, Const.,
prior to amendment i 1952, Makes mapplicable to officers and employees exemnpted
from constitutionul provision, certamn penal provisions reliting to violation of the
terms of the constitutional oath

Ehminates requirement that members of county central committees take the oath
required of publie officers by Article XX, Section 3, of the Constitution
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the State of California, and that I will faithfully discharge the
duties of ________ , according to the best of my ability.”’

No other oath, declaration, or test shall be required as a
qualification for such office.

SeEC. 3. Section 1368 of said code is amended to read :

1368. Every person who, while taking and subscribing to
the oath or affirmation required by #us ehapter subdivision
(a) of Scction 1360 , states as true any material matter which
he knows to be false, is guilty of perjury, and is punishable
by imprisonment in the state prison not less than one nor more
than 14 years.

SEc 4. Section 1369 of said code is amended to read:

1369. Every person having taken and subseribed to the
oath or affirmation required by #Hus e¢hapter subdwision (a) of
Seetion 1360, who while holding oftice. advocates or becomes
a member of any party or organization, political or otherwise,
that advocates the overthrow of the Government of the United
States by forece or violence or other unlawful means, is guilty
of a felony, and is punishable by imprisonment in the state
prison not less than one or more than 14 years.

SeC. 5. Section 3103 of the Government Code is amended
to read :

3103. The oath or affirmation required by this chapter is
the nath or affirmation set forth in Seetion 3 of Astiele XX of
the Constitution of Califernia Sechon 18150 .

Sec. 6. Section 18150 of the Government Code is amended
to read:

18150. The oath or affirmation required by this chapter is
the eath set forth i Seetion 3 of Arbiele 220 of the Constitn-
tion of Callifornia: following:

I do solemnly swear (or affirm) that I will support the
Counstitution of the United States and the Constitution of
the State of California, and that I will faithfully discharge the
duties of —.______ , according to the best of my ability.”’

SEC. 7. Section 2842.5 of the Elections Code is repealed.

printed 1# CATIPORNIA SI1ATE PRINTING OFFICE
4-59 500



