ASSEMBLY INTERIM COMMITTEE REPORTS

1957-59
VOLUME 20 NUMBER 7

REPORT OF THE

SUBCOMMITTEE ON CONSTITUTIONAL RIGHTS
OF THE COMMITTEE ON JUDICIARY

PERTAINING TO
LOYALTY OATHS

MEMBERS OF THE INTERIM COMMITTEE ON JUDICIARY
BRUCE F. ALLEN, Chairman

WILLIAM BIDDICK, JR. RICHARD T. HANNA
CLARK L. BRADLEY THOMAS J. MacBRIDE
RALPH M BROWN S. C MASTERSON
PHILLIP BURTON ALLEN MILLER

JOHN A. BUSTERUD JOHN A O‘CONNELL
GEORGE G. CRAWFORD BRUCE SUMNER

ROBERT W. CROWN HOWARD J. THELIN
LOUIS FRANCIS CASPAR W. WEINBERGER

ROBERT J COOK, Consultant
JANE RIGMAIDEN, Committee Secretary

March, 1959

Published by the
ASSEMBLY
OF THE STATE OF CALIFORNIA
HON. RALPH M. BROWN HON. CARLOS BEE
Speaker Speaker pro Tempore
HON. WILLIAM A. MUNNELL HON. JOSEPH C. SHELL
Majority Floor Leader Minority Floor Leader

ARTHUR A. OHNIMUS
Chief Clerk of the Assembly






LETTER OF TRANSMITTAL

CALIFORNIA LIEGISLATURE
AsseMBLY INTERIM COMMITTEE OX J UDICIARY
SACRAMENTO, April 9, 1959

Hon. Raupa M. Browx, Speaker of the Assembly
and Members of the Assembly
Assembly Chamber, Sacramento

GeENTLEMEN : Enclosed is the Report on Loyalty Oaths of the Sub-
committee on Constitutional Rights of the Assembly Interim Commit-
tee on Judiciary.

The loyalty oath issue is a controversial one It is treated in this
report in a comprehensive and balanced manner, and deserves the
thoughtful attention of the Legislature.

Respectfully submitted,
Bruce F. ALLEN, Chairman
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SUBCOMMITTEE LETTER OF TRANSMITTAL

April 2, 1959
Hon. Bruce F. AuLen, Chairman
Assembly Interim Committee on Judiciary
California Legislature
State Capitol, Sacramento

Drar Mr. ALLEX: Pursuant to your directive and in conformance
with the provisions of House Resolution No. 224 of the 1957 (eneral
Session, the Subcommittee on Constitutional Rights herewith submits
its report on loyalty oaths

Three members of the subcommittee, Messrs. O’Connell, Burton, and
Masterson, believe that the loyalty cath should be repealed and the
traditional oath of allegiance restored for public employees. Their
reasons are stated in Part One of the report.

The remaining three members of the subcommittee, Messrs. Busterud,
Crawford, and Thelin, believe that the loyalty oath should be retained,
revising its application, where necessary, to meet constitutional require-
ments. Their reasons are stated in Part Two of the report.

Respectfully submitted,
Joux A. O’CoxxELL, Subcommittee Chairman

S. C. MASTERSON Jomx A. BustERUD
Howarp J. THELIN GEORGE G. CRAWFORD
Paiuie Burtox
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PREFACE

Jfew subjects are more emotion laden than that of loyalty oaths. <‘If
a person is loyal, why should he be reluctant to sign an oath?’’ asks
one. ‘*Why should my loyalty be questioned?’’ asks another. Such
rhetorical questions are statements of conclusion and belief rather than
attempts at rational persuasion. Moreover, in a field where the people
need guidance, such questions tend rather to harangue than to inform.

The loyalty oath issue is a legislative matter and, as such, deserves
careful deliberation. The purpose of this report is to treat a passionate
matter dispassionately.
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PART ONE
EXCERPTS FROM TESTIMONY

Excerpts from testimony given at a public hearing of the Subcommitiee on
Constitutional Rights of the Assembly Interim Committee on Judiciary,
held at Los Angeles on December 13, 1957.

e

Coleman Blease, Friends Conemittee on Legislation: ™ “‘Quakers have
sinece the early 1600°s, refused to sign oaths of nondisloyalty on the
basic of conseience, on the basis of their understanding of the Bible,
because they believe that test oaths were a means of political and
religious suppression. * + 7’

Professor Harold Horowitz, University of Southern California Taw
School- By definition, the person who is vielating the standard for
employment whom yon want to fire by having him take an oath, he is
the person who is not going to think twice about perjuring himself
when he signs the oath and <ays that he doesn’t advocate the violent
overthrow of the government Ile is the very person the oath was de-
signed to ferret out and he is the very person who will certainly never
disclose himself by signing such a sheet of paper.”’

Martin J. Schnitzer, Attorney at T.aw, Beverly Hills: ““The tvpe of
people who come into my office and sav they do not want to take the
oath arve the people who have cthical reasens, whether we agree with
them or not, that make them think it is a cowardly thing to take the
oath These are the people who stand upon prineciple and are com-
pletely impractical about it, but thex are the people who do some of
our most creative work. If the loyalty oath is only weeding them out,
then we are not doing ourselves any service hy having the lovalty oath.
We are actually hurting ourselves because the Communists don’t eare
about it anyway.”’

Reverend Forrest C. Weir, Ph.D., Erccutive Dircctor, Church Fed-
cration of Los Angcles: “*Thus, one of our strong reasons for opposing
the present [loyvalty oath requirement] is that it violates the principle
that the chureh and the state are separate but co-operating bodies. The
church desires to remain as a co-operating hody. The present [loyvalty
oath] makes the state not a co-operating body, but the coercive force
over the church Whether the conrts declared it constitutional or un-
constitutional, it breaks our ecstablished pattern by which a free church
in a free society may foster the disposition in its members to give to
the state the kind of loyalty you cannot command by force. To serve
in this way the church must never be subservient to any force or in-
stitution. Its supreme allegiance is to God

Rev. Ray W. Ragsdale, District Superiniendent, Los Angeles Dis-
trict of the Methodist Cliurch (quoting from a letter): ““The * * *

* Jtalicizing the name of the organization indicates that the witness 19 <peaking on
behalf of that organization
(9)



10 REPORT ON LOYALTY OATHS

Grace Methodist Church, Inglewood, [has resolved] not to apply for
state tax exemption {or the coming year. We wish it clearly under-
stood that this decision in no way represents any unwillingness on our
part to affirm our lovalty to the United States of America. * * * Qur
decision is motivated by the following position: The offer of tax exemp-
tion when it is made by the State out of respect for the charitable
purposes and nature of the church, is one which is freely accepted with
gratitude, but when the offer is made on conditions that tend to break
down the traditional separation of church and state, then the church
must respectfully maintain its independence and be glad, under the
circumstances, to pay the lawful taxes which the State requires. * * *”’

John Anson Ford, County Supervisor, Los Angeles: “‘* * * (Certain
very conscientious and, in my personal view, very loyal, employees took
[the loyalty oath] very seriously and we lost some good employees be-
cause their conscience wouldn’t permit them to go along. * * *”’

Reverend Emerson G. Hangen, Minister, First Congregational
Church, Long Beach: ‘‘Those who believe in loyalty oaths have con-
fused loyalty with orthodoxy. It’s an utterly alien philosophy in
America that is based upon a fundamental distrust of people. Its
premise is that the general citizenry cannot be trusted to be loyal to
their government unless they are officially signed up.”’

Dr. John Caughey, Historian, University of California at Los An-
geles: ““* * * Somewhere in the hierarchy of state employees there is
a line below which it is not * * * appropriate to set up an oath re-
quirement. The majority of offices, it seems to me, do not justify it.”’

Professor Harold Hyman, Department of History, University of
California at Lios Angeles: “From my own work in this field, I think
historical evidence indicates that test oaths, lovalty caths, especially
those of a retrospective, past-testing nature, are ineffective and dam-
aging to political democracy.”’

Reverend Eldon Durham, Chairman of the Social Education Action
Committee of the Los Angeles Presbytery: “‘Our voluntary pledge of
allegiance to the Flag, the symbol of our beloved Nation. sits much
better on our shoulders than an enforced oath signed under the brand-
ished club of taxation.”’

E. A. King, Vice President, California C. I. 0. Council: *“‘In the
climate of concern over Communist subversion a charge of disloyalty
* * % frequently carries a far greater stigma than convietion for some
criminal offenses. * * *

““Our philosophy is premised on the belief that national security will
be better assured through political freedom than through suppression.”’

Henry Clark, Federation of Tcachers, A. F. of L.: ¢* * * * The lov-
alty oath tends to coerce teachers from exercising their political rights,
from attending political meetings, and from participating in political
campaigns. * * ¥

€6 #* * * The loyalty oath is an infringement upon the academie
freedom of the classroom teacher.”’
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Robert Vogel, Chairnian, Buard of Directors, American Civil Liber-
ties Union: ‘‘The sometime defense of [loyalty] oaths as perjury traps
to catch the disloyal is now obviously threadbare. Since the enactment
of the current oath over seven years ago, not a single person has been
indicted for falsely swearing the Levering oath.”’

Dorothy Marshall, Viec Chairman, Citizens Committee to Preserve
American Freedom: ‘I think * * * it was significant this morning
that Supervisor Ford, when questioned, was * * * unable to remember
what kind of an oath he had taken. Nuw this is a responsible public
official. 1f the so-called loyalty oath doesn't even register enough on
him so he knows what he signs, then obviously it cannot be very
effective.”’

Reverend Stephen Fritchman, Pastor, First Unitarian Church, Los
Angeles, and representative of the Council of Liberal Ministers of
Southern Culifornia and Arizone: ¢ Too many of our forefathers had
fled religious persecution—~Catholies, Jews, Quakers, Puritans, Con-
gregationalists—to want to bring it to these shores. The expurgatory
oath in which a man uncharged with a crime is compelled to deny he
committed it is very old in the church-state struggle and for 166 years
we Americans have fought any return of the ancient evil.”’

Father Charles 8. Casassa, President, Loyola University: *‘1I do not
think that loyalty oaths for faculty members in state institutions are
either necessary or effective. I don’t think they are necessary be-
cause * ¥ * the board of education of trustees * ¥ ¥ can accomplish
the same aim by effective sereening processes. * * *

“Secondly, I don’t think they are effective off the record in the
past. I don't believe that anyone committed to the overthrow of this
government is hindered from seeking employment by the taking of a
loyalty oath.”’

A. L. Wirin, Attorney at Liaw, Counsel for the Southern California
American Civil Liberties Union: ‘“ * * ¥ The Constitution of the
United States and its guarantees apply to all and * * * there is an
obligation on our Legislature to avoid legislation which violates con-
stitutional rights, not merely [to] pass legislation [recklessly] in the
hope or assumption that the United States Supreme Court will attend
to it.”’

Edwin A. Sanders, Exzcculive Secretary, Pacific Svuthwest Regional
Office of the American Friends’ Service Committee (quoting from an
earlier statement) : ‘‘Believing in the importance of the individual, we
deplore the tendency toward restriction of individual freedom repre-
sented by the property tax law declaration. We protest this require-
ment because it is part of the attempt to test loyalty by words instead
of by deeds.”’

John Richardson, Chairmnan, Los Angeles Chapter of the Federation
of American Scientists: ‘I think that the loyalty oath is rather inef-
fectual in accomplishing what * * * I assume the objectives were.”’

Dr. Joseph Kaplan, Professor of Physics at the University of Cali-
fornia at Los Angeles, and Chairman of the United States National
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Committee for the International Geophysical Year: ‘‘I must say that
technically it is extremely difficult to have to sign lovalty oaths and
* ® * for everv speech, literally, to have to re-sign the oath because as
a matter of bookkeeping it becomes extremely irksome. * * * It makes
it a little difficult to accept some of these teaching engagements. * * *
If you make 20 speeches a year to teachers’ groups * * * [you] sign
something 20 times.”’

Paul Johnson, Clerk of the Orange Grove Meeting of Friends: ““We
were led to seek for the true meaning of loyvalty. Could it be com-
manded by legislation? Can it be created by words or fetish of the
annual oath-taking? Least of all, can it be bought? We determined
that it could not. Loyalty is a function of love. It must be freely felt.”



I. INTRODUCTION

A loyalty oath is a means to an end. We build highways to foster
safe and rapid transportation and schools to educate our youth; the
mobility of our citizenry, physical and social, is an end in itself. Loyalty
oaths are meant to serve an end of a different sort, a more hasic one
and at the same time, of its very nature., a negative one—that of na-
tional security, the safety of the people. The happiness which we derive
from roads and colleges is felt directly. The safety which we secure
from our armies and diplomats does not create happiness, but only
permits it; it is a necessary precondition of the enjovment of life’s
bounties, but is not a sufficient cause of them.

The great triumph of western civilization has been to free men to
seek happiness, as individuals or in groups. This triumph was made
possible only by securing the citizen safe in his home and his travels.
Fear of physical danger had to be removed before living could become
gracious. Within the United States, and throughout the western hemi-
sphere, such fear has been eliminated to an unprecedented degree. We
have conquered banditry, and illness and ignorance are greatly re-
duced. Moreover, we have accomplished this while increasing human
freedom.

But we have not removed the danger of external aggression. The
specter of atomic holocaust or Soviet domination disturbs our tran-
quillity, We are dedicated to the removal of these fearsome threats.
One of our weapons in this struggle has bheen the loyalty oath. And
just as we continually reappraise the effectiveness of our tanks and
missiles in terms of their cost, so we must ask of loyalty oaths, are they
effective? and, what is the price we pay for them?

(18)



Il. THE CONSTITUTIONAL AND STATUTORY BASIS
OF THE LOYALTY OATH

There is one primary loyvalty oath in California today, the Levering
QOath.! This oath was adopted as a counstitutional amendment in 1952
by a referendum vote of 2,951,955 to 1,290,851, It is significant to note
that even while McCarthyism was at its highest piteh, over one and
one-quarter million Californians voted against the adoption of this new
oath.

Statutory provisions for the use of this oath are varied and over-
lapping. The individuals and groups covered are as follows:

1. Al taxpayers who claim any exemption (except householders’
exemption).?

2. All public employees.?

3. Groups using public school facilities for civie or recreational
activities.*

4. Members of county central committees of political parties.’

In addition, the Dilworth Aect (1953) requires that each new school-
teacher take an oath that he is not knowingly a member of the Commu-
nist Party, and further requires that any employee of a school district
who has been a member of the Communist Party since October 3, 1945,
file a verified affidavit that he is no longer such a member, and that
membership was terminated in good faith.®

1Art. \\, Sec 3 of the California Constitution provides as follows
_———, do solemnly swear (or aftiim) that I will support and defend the
Constltutlun of the Umited States against all enemies, foreign and Jdomestic, that
T will bear true faith and allegiance to the Constitution of the United Slates and
the Constitution of the State of California, that I take this obligation freely
without any mental reservation or purpo<se of evasion, and that I will well and
faithfully discharge the duties upon which I am to enter

“And I do further swear (or aflirm) that I do not advocate, nor am T a mem-
ber of any party or organization, political or otherwise, that now advocates the
overthrow of the Government of the United States or of the State of Cahfurma
by force or violence or other unlawful means, that within the five years immedi-
ately preceding the taking of this cath (or affirination) I have not been a mem-
ber of any party or organization, political or otherwise, that advocated the
overthrow of the Government of the Umited States or of the State of Cahfornia
by force or violence or other unlawful means except as follows: (If no affiliation,
write 1n the words ‘“No Exceptions”) and that during such time as I hold the
ofice of ___________ _________ I will not advocate nor become a member of any

(Name of office)
party or organization, political or otherw:ise, that advocates the overthrow of
the Government of the United States or of the State of California by force or
violence or other unlawful means’

2 Revenue and Taxation Code, Sections 32 and 23705 This provision is superfluous,
in that Art XX, Sec 1% 'of the California Constitution provides that “* * * Nog
person or organization which advocates the overthrow of the Government of the
United States or the State by force or violence or other unlawful means * * #
shall- * * (b) receive any exemption from any tax imposed by this State
orany * ‘ * political subdivision * * * of this State.” This section is self-execut-
ing, and demands no implementing legislation. (See Opinion No, 3979 of the Office
of Legislative Counsel, appended, on this peint )

In any event, the taxpayers’ oath was declared unconstitutional by the United
States Supreme Court as a violation of the First and Fourteenth Amendment
guarantees of due process of law, in that the burden of proof to show non-
advocacy of violent overthrow of government was improperly put on those seeking
exemption. First Unitartan Church of Los Angcles v. County of Los Angeles, 2
L. Ed. 24 1484 (1958) ; Spewger v Randall, 2 1. Ed 2d 1460 (1958).

3 Government Code, Sections 1360, 3102, and '3103. Elective officials are required to
take two oaths for each term—one when candidacy 1s filed and one when ofHce is
assumed. Oaths have also been required of quasi-public servants, such as boiler
and elevator inspectors.

4 Education Code, Section 19441, the Civic Center Act

& Elections Code, Section 2842 5

¢ Education Code, Sections 12601 and 12602.

(14)



Ill. THE PRICE OF LOYALTY OATHS
A. REASON AND THE LOYALTY OATH

1. First Amendment Guarantees: Freedom of Speech and Assembly

A legislature could not require a loyalty oath of all citizens, with a
fine, imprisonment or civil disability being imposed for refusal to swear,
because the legislature would be unreasonably restricting the constitu-
tional right to speak and associate freely. It has been argued, however,
that when a legislature grants a privilege, it may attach any conditions
it wishes to that privilege. This is an overstatement: If the condition
requires the reliquishment of a constitutional right, it will be subject
to severe judicial scrutiny.” And, in fact, the United States Supreme
Court held that California could not demand a loyalty oath as a condi-
tion of a tax exemption.® However, the courts have held that public
employment is a privilege which may be conditioned by the require-
ment of an oath.

But to answer the question of the power of the legislature to act is
not necessarily to answer the question of the wisdom of its actions. To
the individual who is faced with the c¢hoice of circumserbing his politi-
cal activities or forsaking government employment, there is little com-
fort in the knowledge that, technically, his constitutional rights have
not been infringed. If he argues that the burden of proof has been
reversed, requiring him to prove his innocence, he gaing little satisfac-
tion from learning that his guilt or mmnocence, in a iechnical sense, are
not at issue. If he loses his job, he is not mollified by being told that
this loss is not, in the eyes of the law, a punishment.

‘When the courts find a law to be unconstitutional, the duty of the
legislature is clear—a legislature should not pass an act which is null
and void, nor enact laws infringing the Bill of Rights. Having over-
stepped these limits, a legislature has a duty to erase its own error.
Thus, the California Legislature should repeal the taxpayers’ oath
which was stricken in the Speiser and Furst Unitarien Church cases,
supre. Furthermore, the Legislature should examine other similar pro-
visions and repeal those which would lead to further humiliation.?

But even when the courts uphold a law, legislative responsibility is
not necessarily discharged. A legislature should not attempt to play
shuffleboard with civil liberties, to try to come as close to the line as
possible without overshooting. The purpose of a legislature is not to
exercise the maximum of power at its disposal: habitual self-restraint
is the handmaiden of the rule of law.
7See Robert I, Hale, Freedom Through Law (1952) pp. 295-304, for a discussion of

‘“Withholding a Special Privilege as a Penalty
8 See the discussion of the Speiser and Fairst bmtur:an C'hurch cases, supra, p 13,
footr}ote 2 In the Speiser case (2 L.}2d. 2nd 1460), the court stated (p. 1468)
thz'l‘g * * The appellees are plainly mistaken in theiwr argument that, because a
;zll)\euccel:.er‘m).uen 18 a ‘privilege’ or a ‘bounty,’ 1ts demial may not infringe
¢ The Civie Center Act, supra, p 13, 1s a clear example of such a provision: The

same oath which was held to be unconstitutional 1n the Speiser case is made a
condition of the privilege of using public facilities.

(15)



16 REPORT ON LOYALTY OATIS

It should be added that the courts. by their very mnature, cannot
function as a general protector of civil liberties. Each decision of a
court is limited to the facts of the case before it, each remedy provided
by a court is directed to the parties at the bar. A eourt is incapable of
undertaking a comprehensive lawmaking role. And so it should be.
It is the legislative branch of government which is entrusted with this
broader task The actions of a court are specific and retrouactive; those
of a legislature are general and prospective. Our Constitutions. State
and Federal, prescribe the minimal measurements of the mantle of
civil Iiberty; it is the legislature which cuts the cloth; the ecourts are
limited to a search for basic flaws in legislative workmanship. The
courts may not question the wisdom of legi-lative action, but only the
power of the lepislature to act in a given situation. For the greater
protection of civil liberties as well as for the maintenance of our tra-
ditional separation of powers, the legislature must not abdicate to the
courts its duty to ‘*secure the Blessings of Liberty to ourselves and our
Posterity.’1?

Whether or not loyalty oaths have been effective in fostering national
security (to be discussed later), it must be recognized, then, that a price
has been paid in terms of freedom of speech and ascembly. Some gov-
ernment employees and prospective government employees have re-
frained from expressing political views or from joining various organi-
zations, because they have feared that their jobs wonld be jeopardized.
Schoolteachers in the classroom have, to some degree, been stifled in
diseussion of controversial matters, because they feared that the line
between discussion and “advocaey’’ (which latter they had to swear
they had not done) was not ¢lear In short, the loyalty oath has acted
as a political vath. The loss of freedom which these people have expe-
rienced must be included in totalling the costs of the loyvalty oath pro-
gram. The price paid by those who have forsaken government employ-
ment rather than give up any part of their freedomn must also be con-
sidered. They have lost a job opportunity which they otherwise had.

Nor has the cost in this category been limited to the individuals
directly affected. The Nation as a whole has suffered proportionally to
the degree of restriction of discussion and association When it is stated
that constitutional guarantees do not restrict the government in the
conditions it may attach to public employment. it does not follow that
the rcasons for these gnarantees have conveniently dicappeared. It only
means that other purposes—here, national securitv—have counter-
vailed. We need the ideas of our public servants, and their active par-
ticipation in the political process, just as much as those of any other
group. We need the critical insights of vur teachers perhaps even more.
In an attempt to gain ~ecurity, we have sacrified a portion of the con-
tribution which our state employees could make. This saerifice is part
of the price we pay for loyalty oaths.!!

1 Preamble to the Umted States Constitution

11 Another price which we have paid inditectly for loyalty oaths 1s that we have
offended 1nfluential groups among our taithful and democratic allies abroad—
tltms?: (\{.‘hr) have resented even the susprcion that our freedom= were heing re-
stricte
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2. Group Oaths

To receive a tax exemption, religious and charitable organizations
must have an oath signed by one of their officers. Similarly, an officer
must sign an oath for any group desiring to use public school facilities
for meetings or recreation.l?

The officers who sign such an oath on behalf of a group are under-
taking either an impossible responsibility or none at all. If they are
responsible for the loyalty of each member of the group, they are in
a very duiffieult position: they cannot control the actions or thoughts
of the mewmbers—or even kunow what these actions or thoughts are
If they are not responsible for the individual members, then the signing
of the oath is a meaningless gesture,!3

For the State to demand the execution of meaningless or impossible
oaths 13 to breed hypoerisy and cynicism. This is a very high price to
pav for this particular type of loyvalty oath,

3. Confusing the Word With the Thing

That the nse of loyalty oaths could lead to the illogic of demanding
eroup oaths indicates that there is a more basic logical error under-
Iying all loyalty oath legislation—that of hypostatization, the substitu-
tion of the word for the thing. This contusion rarely oceurs with physi-
cal objects. we du not accept the words *‘food’’ and ‘‘drink’’ in satis-
faction of our hunger and thirst. But in the realm of ideas and beliefs,
which do not lend themselves to direct sensory perception, there iy such
a danger [Let us develop this problem a little further.

In the proper context certain words have a constitutive force. The
“Ido”’ of a marriage ceremony and the ** 1 promise’ of a contract ave
examples. These words create a ¢learly defined and enforeeable obliga-
tion Other words are declaratory; they express an existing state of
affairs, but they do not ereate that state of affairs. *I love you’’ and
“I am loyal to you’” are examples Tf we strongly need the love and
desire the loyalty, we tend to permit our doubts as to their existence
to be overcome by erroneously considering the words as eonstitutive
In a close personal relationship, such as marriage, the parties can test
the declaration by observing each other’s actions eontinuously over &
long period of time This deviee is not feasible for larger groups. Tak-
ing the declaratory words as constitutive then becomes conelusive. The
word becomes the thine itself. and the result is not loyalty, but only
the word “‘loyalty.”’

This sitnation is frightening. By taking the words ¢“I am loyal’’ as
constitutive, we are undermining the very thing we set out to ensure—
12 These laws are enumerated, sup? a, at page 13 The tax exemption oath was held to bhe

unconstitutional 1n the Fust Tuifartan Chiurecl case, op cif A test case on the
oath for the use of public school bulldings and grounds has not yet come before
the courts -

13 Reverend Emer«on (@ Hangen, Minister of the First Congregational Chureh mn Long
Beach, California, deseribed this dilemina very aptly at the public hearing held
m Los Angeles on December 13, 1957 He stated (p 3%

“x x ¥ [Wlhen the treasurer signs that oath, for whom does le <gn?
Does he sign for the mimster? Absolutely not, because I have alreadv de-
clared my opposition tn 1t and T would nat sign it under any circumstances
Does he sign 1t for the hoard of trustees” Does he sign for the church mem-
hership” One man cannnt poxsibly malke such a declaration on hehalf of
2,000 or more people

“Suppose, Cind jorbid, that some disloyal penple nmught be discovered in
our congregation at some time What would happen then” Who would be

hable” The signer of the oath, the trustees or the other 2,000 peoplc mn our
church ?”
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the safety of the people. Instead of having loyalty and resulting secur-
ity, we have only a word and a false sense of security. If the price of
loyalty oaths is danger and self-contradiction, it is indeed high,

4. Veterans’ Tax Exemptions

One group of Americans has given unimpeachable proof of its loy-
alty: our servicemen risked their lives for their Country. We need not
rely on declarations of loyalty from these men and women for proof
of their patriotism. Their actions speak for themselves, and loudly.
To take the word for the thing when the thing itself has been amply
demonstrated is a double error, one of logic and one of misjudging
weight of evidence.

There is another reason why veterans’ exemptions should not be
conditioned on the taking of a loyalty oath. The exemption was granted
to veterans as a gesture of thanks for sacrifice made. It is a gift in
consideration of past services. To exact a promise of future loyalty
and an oath of past loyalty under such circumstances is simply in poor
taste. The spirit of the gift is marred by the insult which accompanies
it. It would be better to make no gift at all, to say a modest ‘‘thank
you,”’ than to add to the gift a requirement which impugns the very
qualities it is intended to reward. Qur fighting men deserve our unre-
served thanks.

It is not surprising that the Supreme Court strueck down the vet-
erans’ oath in the Speiser case, supra. In this case, the court stated

(2 L. Ed. 1460, at p. 1474):

‘‘But while a union official or public emplovee may be deprived
of his position and thereby removed from the place of special
danger, the State is powerless to erase the service which the veteran
has rendered his Country. * * *

B. RELIGION AND THE LOYALTY OATH
1. Separation of Church and State

The State is under no obligation to grant tax exemptions to religious
or charitable organizations or to veterans, If it does so, it is becanse the
State has decided that it wants to encourage these groups or reward
these warriors. But once the State has decided to grant such an exemp-
tion, the pieture is changed—it cannot then burden the gift with onerous
conditions.

No one familiar with our form of government and with the history
of religious persecution which brought our forebears to this Country
advocates state control over religion. Special taxes on religion, censor-
ship or sermons, or punishment of sects are all inimieal to our laws
and morals. We tend to take such toleration for granted, but it was
not easily won. If the State—by way of tax exemption—Ifreely gives
money to all religions without requiring adherence to one or another
dogma, then churches may accept the gift in the spirit in which it is
given, But if the gift is withheld from those churches which do not
sign an oath of nondisloyalty, then the effect is to license or to tax all
churches. They must either conform to a state dictated creed or pay,
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indirectly, a tax. Bither result is a slash from Caesar’s sword, a thrust
at the bulwark of church-state separation.t*

2. Invasion of the Privacy of Religious Beliefs

1f one price which has been paid for loyalty oaths is the erosion of
the principle of the separation of church and state, another is the an-
guish suffered by a small group of deeply religious people whose beliefs
prevent them from swearmg loyalty to any but their God. Assuming
that the State hays the power to exact loyalty oaths from these people,
and assuming that such oaths are otherwise effective (to be discussed
later), the conscientious legislator must recognize that this price is
being exacted.

In times gone by, governments paid heavily for forcing recusants to
swear loyality to the king or to an established church. France lost the
cream of her craftsmen when the Huguenots fled; England suffered
civil war in attempting to enforce conformity. We are faced with no
such loss for demanding caths of our religious minority: they do not
flee nor threaten war. We do miss their contributions to jobs for which
they are not eligible, but to the extent that they are adamant in their
refusal to conform there is no dimunution of free speech or assembly.
It is the minority itself which pays the eost in lost tax exemptions, lost
jobs, and expenses of litigation That the price is not borne by the
whole body politic does not mean that the legislator should dismiss it.
To the contrary, he should consider it even more seriously. Martyrs
should not lightly be created. These men will not abandon their pro-
found religious faith; do we wish to penalize them for it?!9

C. SUMMARY

‘While the dollar and cents outlay is the most obvious cost paid for
loyalty oaths, others are more important.
The cost in terms of moral fiber and personal integrity has been op-
pressive. Organized religion and rugged individualism—two of the
major currents in the stream of American history—have been forced
to choose between civil disability and, to them, damning conformity.
The disability attendant on noncompliance with the oath has taken the
form of lost tax exemptions or lost job possibilities. The damnation has
resulted whenever individuals have violated their own consciences by
subscribing to oaths inconsistent with their religious or philosophical
beliefs. Many of these conscientious people have resolved the dilemma in
favor of their peace of mmd and at the expense of their pocketbooks.
They have not signed.
In addition to the costs borue by these groups and individuals, the
people as a whole have paid heavily for the loyalty oath program. The
independence of our churches has been lessened and we have lost
skilled persons who might otherwise have taken public employment
14 The loyalty oath tor religious and chatitable organizations was held to be uncon-
stitutional in the Farst Unitarian Church case, op ¢it.,, on the ground that it
unduly 1estricted freedom of specch The church-state issue, then, was not reached
by the court

3B One witness who otherwise favored loyalty oaths cunceded that loyal persons might
possibly have religious objections to swearing an oath, See the testimony of B E.

Uwartney, American Legion Chatrman on Americanism for the County of Los
Angeles, given at the public hearing held 1in Los Angeles on December 13, 1957.
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Most costly of all, we have eroded freedom of speech and assembly. An
informed and critical populace is the cornerstone of a democracy. We
have sacrified the stimulation which freer expression and participation
on the part of teachers and civil servants might give. This strikes at the
very foundation of our form of government.

These, then, have been some of the costs of loyalty oaths. Let us
now see what we have received in return, in terms of the increased
safety of the Nation.



IV. THE EFFICACY OF LOYALTY OATHS

A. IN THE PAST
1. Situations of Mass Disloyalty

If the loyalty of more than a small fraction of the pecple is in
question then there is no such thing as a timely oath: it is either not
needed at all or it is too late. For a loyal people no oath is neeessary ;
for a disloyal one, none will help. OF necessity. then, loyalty oaths must
be directed at very small groups who threaten subversion or sabotage,
but not popular revolution. In the face of mass disaffection, historical
examples of the futility of oaths abound.

Loyalty oaths were legion in England during the religious antago-
nism of the sixteenth and seventeenth centuries. They did not prevent
two civil wars (1640-1660, 1688-1689) nor save the head of Charles 1.1¢
Asseverations of loyalty during the War of American Independence
and during the Civil War were equnally ineffective.l?

But these examples are not the most pertinent to our present situa-
tion, one in which there is no question as to the loyalty of the great
mass of the people. The experiences of World Wars I and 11 fit more
into this latter category.

2. Situations of Isolated Disloyalty

The use of loyalty oaths during the world wavrs has been suceinetly
stated by Professor Hyman, as follows: 18

““With American entrance into World War I. the Federal Gov-
ernment largely abandoned loyalty oaths. * * * For the first time
in any major American war, federal officials were confident of the
fidelity of the American people and that an effective security
system existed. The result was general agreement among these
officials that loyalty oaths were unnecessary for the successful
prosecution of the war. ¥ * #

18 Professor Marold M. Hyman, a historian at the Umversity of California at Los
Angeles, states that he approaches his research “with no prejudice either for or
agrunst lovalty oaths in the abstract’” In the epared statement which he sub-
mitted at the public hearing held 1n Los Angeles on December 13, 1957, op. cit.,
he asserts a~ follows (page 5)

“[The lovally oaths of the seventcenth century were failurcs They did
not create lonyalty nor did they protide security ”

17 Professor Hyman, op cil , further notes (page 14)

“The history of lnyalty oaths tn the American Revolution indicates that
allegiance closely paralleled the reality of military power The combat was not
between theoretical comcepts of loyvalty as measured by formal cath-, but
between contending armies = * * Loyalty to one side or the other existed or
dil not exist regardless of the oaths sworn™

And, agamn (pages 20, 23) .

“Yet history judges that all the oaths sworn deceits practiced, and per-
juries commuitird falled to aftect the coulse of the war Unton luyalty oaths
were mote effective than their Confederate counterparts only because Union
armies defeated Confederale armies * *

“The tragic era of reconstiuction. which left more scars m southern
memnties than did defeat i the Cival War, resulted 1n large part from the
postwar exploitation of loyalty oaths ™

18 [hud , pp 325-28

(21)



[\
(8]

REPORT ON LOYALTY OATHS

““Local and state governments, however, used loyalty oaths with
great energy and increasing application. * * * These oaths were
directed against pro-Giermans, but even before the Armistice, local
pressures and prejudices twisted the seeurity purposes of state
loyalty oaths into subjective, partisan weapons. * ¥ *#

“Local loyalty testing encouraged the violence, the tragic vigi-
lantism, the lynchings and beatings which marred the home front
history of the United States in World War 1. * * *

““ American history during World War IT indicates that the past
can teach. Every earlier American war had given rise to uncon-
trolled mob action in local communities, ostensibly in support of
loyalty. In 1941, however, the national government obtained, with
the approval of state authorities, a monopoly of internal security
funetions. As in World War I, federal security agencies did not
employ loyalty oaths. Unlike World War I, the unprecedented
federal security monopoly resulted in a new efficiency and tem-
perance in the performance of security responsibilities. World
War IT is America’s first wartime experience in which no Ameri-
cans were lynched, beaten or terrorized for alleged disloyalty. * * *

‘“ American history indicates that loyalty oaths do not preserve
government or suppress disloyalty. From Benediet Arnold to the
Rosenbergs, America’s major traitors have been fully sworn to
American loyalty by the oaths they had signed.”’

In none of the examples cited by Professor Hyman, then, is there
evidence that loyalty oaths have been effective in securing national
safety. Many of them, to the contrary, have exacerbated internal dis-
sension at a time when unity was needed. These lessons of history
should give pause to those who would institute loyalty oath programs.
But once such a program is started it is only fair to let it speak for
itself rather than to condemn it merely by reference to the failure of
all its predecessors.

How effective have California loyalty oaths been in fostering national
security ?

B. TODAY

1. Widespread and Wordy Oaths

Oaths can be edifying To be 0 they must be short and must be
limited to positions of unusual trust. When a governor or a judge, for
example, swears to uphold the Constitution, he is emphasizing the fact
that his importance in maintaining the Constitution is greater than
that of the ordinary citizen The honor of his position carries with it
greater responsibility. The oath is a recognition of this difference. It is
an assurance to the people of his acceptance of a higher duty and at
the same time an inspiration to the officeholder to fulfill his promise.

If everyone takes such an oath, it fails to distinguish the statesman—
he is no longer honored, his duty is no longer set apart. The oath
becomes commonplace, tuken for granted, and foreotten. It comes to
be measured in terms of the economic advantage which it confers as a
condition of a tax exemption or salary pavment. It is not a badge of
nerit but a ticket of admission. It is, in a word, debased.
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The depreciation of the value of an oath is increased when group
oaths are required. The spirit of dedication is an individual thing; the
very concept of loyalty is an individual one. Love and hate are highly
personal emotions. To have an officer take an oath on behalf of a group
inspires neither the group nor the officer.

The inspirational effect of an oath is further lessened by making it
lengthy. The noble purpose becomes mired in petty detail. Striving for
awe, it instills boredom; the long-remembered moment of inspiration
bhecomes a soon-forgotten quarter-hour of pedantry.

If we would continue the impressive tradition of having officeholders
take oaths of allegiance, we must make the oath short, we must make
it individual, and we must limit it to those who wear a mantle of
special trust.

2. Negative and Expurgatory Oaths

To the extent that negative oaths are lengthy, they have already been
treated. But negative oaths have another aspect which bears even more
directly on efficacy. When an oath requires the affiant to promise not to
hold certain beliefs or associations, it becomes a test oath rather than
a simple oath of allegiance. The test oath may inelude the oath of alle-
giance, but it adds something quite different: it makes the oath ‘“‘a
criterion of the fitness of the person to fill a public or political office.”’1?

The standard oath of allegiance is not meant to exclude anyone from
office, it is a formality—a formality whose meaningfulness depends on
the solemnity with which it is taken. The test oath, on the other hand.
is intended to affect standards of employment In short, it is a political
oath. The current test oath is meant to exclude from office or tax exemp-
tion those who would overthrow the government by ‘‘violence or other
unlawful means.’’ Tts effectiveness in this regard is not measured by
the loyalty which it inspires, but by the number and nature of those
it keeps out of office.?”

‘When the negative oath Jooks backward it is an expurgatory oath.
The affiant swears that he has not held certain beliefs nor maintained
certain associations in the past. If he is able so to swear, he has passed
this particular test of employment. If he is not so able, then he must
admit past beliefs or associations and swear not to retain them. This
may purge him, and, if so, he has again passed the test. If he refuses to
take the expurgatory oath, he is denied employment (or tax exemp-
tion) Having defined our terms, we must now ask, how effective have
negative oaths, including expurgatory oaths, been?

1 Blach's Law Dictionary (4th ed, 1959), p 1643

If negative oaths are no different from positive ones (o1 test oaths from oaths
of alleglance), then they add nothing to the traditional oath and are merely
redundant. If there 1s a difference then 1t must be definable Definitions are
neces<arily arbitrary and a given definition 1s defensible 1f 1t is noncircular,
consistent, and con<onant with accepted usage The definitions used here are
operational—they attempt to distinguish different calhs according to the differ-
ent results which thev achieve And 1t is, after all, the effectiveness of oaths
Wwhich s here under considetation

Once a definition has met the requuements of being customaly and not self-
contradictory, 1t 1s puintless to quibble uver fine distinctions Human expetience
does not fit well in air-tight categories Tf the different kinds of oathg have had
different effects, then 1t 1s to these effects that we should direct ourselves
might be mentioned that the democratic process is weakened to the extent that
selection for elective office i3 made conditional on an oath The function of the
voting public is to choose officials on the basis of record and platform. Impeach-

ment, prosecution, or defeat at the next election are safeguards far superior to
a merely self-serving oath.
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